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From The Editors:

In the process of creating the 1995 edition of Urban Action, the staff has
attempted to design a journal that addresses issues, ideas, and problems that take place
in the urban world. With this in mind, we encouraged submissions from a variety of
areas of study at SFSU. In addition to poetry and photography, we recieved research
papers from students enrolled in the departments of Urban Studies, Public
Administration, Geography, Psychology, and Sociology. In an effort to represent the
diversity of city life, we accepted papers that focus on several relevant topics. These
topics include: mental health, economic development, environmental issues, policy
analysis, and public education. Each article examines a different aspect of urban life.
All the articles in this journal attempt to shed light on the problems associated with the
modern urban environment.

The 1995 staff would like to thank the Urban Studies faculty for their support
and encouragement. We would also like to thank all the authors who submitted
research papers and poetry for publication, Architect George McNeil for the use of his
computer facilities, and our faculty advisor Norm Schneider for his patience and
understanding. Urban Action has been an important extension of the Urban Studies
curriculum for more than 15 years, and it has aways been an excellent way to call
attention to student research. A primary reason for the continuing success of Urban
Action is the degree of autonomy given to the student staff. Producing a publication is
a tremendous amount of work requiring the staff to distribute responsibility and work
together to achieve a common goal. Urban Action is an excellent example of the
progressive educational opportunities available in the Urban Studies Program.

Sincerely,

Urban Action Staff
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Midway through the homelessness crisis of the 1980’s service providers became
aware of a growing sub-population of homeless people. This group suffered from mental
illness, as did many homeless people. But in this group, serious mental illness was coupled
with severe substance abuse problems - alcoholism, addiction to marijuana, heroin and
crack cocaine. This group was called the “dually diagnosed” homeless.

This article outlines seminal research about the dually diagnosed homeless, examines
theoretical causes of homelessness, and traces the Federal government’s history of serving
the homeless in general. One current Federal project for the dually diagnosed homeless is
discussed in particular. The program is called the Cooperative Agreements for CMHS
(Center for Mental Health Services)/CSAT ( Center for Substance Abuse Treatment)
Demonstration Program for Homeless Individuals of 1993.

The Dually Diagnosed:
What We Know

In the 1980’s, many re-
searchers studied the preva-
lence of co-occurring mental
illness and substance abuse,
both in housed and homeless
populations. Although this
area of study is relatively
new, and study results are by
no means uniformed, re-
search has begun to support a
conclusion that dual diagno-
sis is a large and growing
problem, particularly among
homeless populations.

For example, an Epi-
demiologic Catchment Area
(ECA) study found that in the
general U.S. population the
lifetime prevalence of having
a mental disorder in combi-
nation with some other ad-
dictive substance abuse

disorder was about 29%
(Regier, Farmer, Rae, Locke,
Kieth, Judd and Goodwin
1990). Among those suffering
from mental illnesses, 47% of
schizophrenics (1990) and
32% of those with mood dis-
orders (1990 ) such as major
depression were found to

E "...dual diagnosis
| is a large and grow-
ing problem, particu-
larly among homeless
| populations.”

meet the criteria for some
form of substance abuse de-
pendence.

Studies in psychiatric
hospitals also support the
conclusion that substance
abuse disorders are prevalent

among the mentally ill. When
drug and alcohol abuse was
measured in 59 schizophrenic
patients and 60 bipolar manic
patients, results revealed that
50% of the schizophrenic pa-
tients and 25 % of the bipolar
patients abused one or more
drugs (Miller, Busch and
Tanenbaum 1989). Khalsa,
Shaner, Anglin and Wang
(1991) found that of 576 pa-
tients evaluated in the Psy-
chiatric Evaluation and
Admissions Unit of the Veter-
ans Administration Medical
Center in West Los Angeles,
39% were deemed to have
dual diagnosis.

This was by no means
a West Coast phenomenon. In
1986, a New York State report
on the dually diagnosed
found that approximately
50% of the patients admitted
for inpatient psychiatric care
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in New York had substance
i the homeless sample were

abuse problems that required
treatment (Sundran, Platt and
Cashen 1986). In New Or-
leans, Barbee, Clark, Cra-
pazano, Heintz and Kehoe

(1989) discovered that of 53 :
re- |

schizophrenic patients
ferred to emergency crisis
services in a general hospital,
47% qualified for a lifetime
diagnosis of an alcohol-relat-
ed disorder.

Statistics specific to
the homeless population are
extremely varied. In a review
of homelessness studies,
Fischer (1990) found that the
prevalence rate of a mental
disorder in combination with
an alcohol use disorder
ranged from 3.6% to 26%. In
a synthesis report of ten
National Institute of Mental
Health (NIMH)-funded stud-
ies, 28 to 37 % of homeless
samples were found to be

mentally ill (Tessler & Dennis
1989). For those studies
! studies nationwide, asserted

reporting on the prevalence
of dual diagnosis, 8 to 22 %

of the total samples were |

both mentally ill and abusing | 77.7% of a New York City

substances (Tessler & Dennis
1989).

Regionally, a study of
the homeless population of
Alameda County revealed
that over 58% of Alameda
County’s homeless are diag-
nosed with either drug
abuse, alcohol abuse, major
mental disorder, or some
combination of the three

(Robertson and Westerfelt |
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1991). Approximately 10% of

found to be dually diagnosed
(1991). Recently, the Interim
Status Report of the McKin-
ney Research Demonstration
Program for Homeless Men-

"Regionally, a
study of the home-
less population of

| Alameda County
revealed that over
58% of Alameda
County’s homeless
are diagnosed with
either drug abuse,
alcohol abuse, major
mental disorder, or
some combination
of the three."”

tally Il Adults (1994), a syn-
thesis report of five model

that 70% of a homeless men-
tally ill Baltimore sample,

sample, and just over half a

San Diego sample had at |
. substance abuse - so that

some point in their lives
abused substances.

These studies also re-
veal the special problems

diagnosed. Tessler & Dennis
(1989) found that despite
high levels of disability, less

than one-third of respondents |

in New York, Boston, and |

Milwaukee studies were re-
ceiving Supplemental Securi-
ty Income (SSI), a Social
Security Administra-
tion entitlement for the dis-
abled. The New York study
found that 51 % of the men-
tally ill subgroup, as com-
pared with 33 % of the
nonmentally ill, reported a
health problem (Tessler and
Dennis 1989). Struening and
Padgett (1990), studying the
combined influence home-
lessness, mental illness and
substance abuse on health
problems, discovered that
this group was significantly
more likely to suffer from hy-
pertension, diabetes, stomach
and liver problems.

The homeless dually
diagnosed also face stubborn
service delivery barriers. The
underlying reason is systemic
and institutionalized: mental
health care providers and

: substance abuse treatment

providers from the Federal to

. the nonprofit level have tradi-
| tionally designed and provid-
- ed

treatment  separately.
Funding streams have also
been strictly separated - one
for mental health, one for

funds specifically for the du-
ally diagnosed may be scarce
or nonexistent (Drake, Osher

faced by the homeless dually | and Wallach 1991).

This underlying prob-
lem manifests itself in con-
crete ways. Blankertz, Cnaan,
White, Fox and Messinger
(1990) report that the use of




psychotropic medications
(for psychiatric disabilities)
may exclude the dually diag-
nosed from substance abuse
programs prohibiting all
mood-altering drugs. Sub-
stance use may keep tnem
out of mental health pro-
grams. Disruptive behavior
associated with both illnesses
can keep them out of shelters,
and other short-term help fa-
cilities (Blankertz, Cnaan,
White, Fox and Messinger
1990). The long-term housing
situation is no better: obvious
and exacerbated problems of

55‘ "...the homeless
| provider community
| does not have the
| skills, knowledge
| or resources to help
| the dually diag-
| nosed  stabilize
| emotionally, attain
| sobriety, and find
| housing.”

alcoholism and substance

abuse make these individ- |
market consisting of menial,
. unskilled, often temporary la-
' bor (Miller 1991). A Joint
1991). In fact, Schutt & Gar- |
rett (1988) confirm that the |

uals among the least attrac-

tive tenants in low-income

housing projects (Drake et al.

dually diagnosed homeless
population is more likely to

live on the streets than in |
shelters. This suggests that |

members of the homeless

provider community do not
have the skills, knowledge or
resources to help the dually
diagnosed stabilize emotion-
ally, attain sobriety, and find
housing. All of these research
findings underscore the need
for treatment models which
effectively meet the special
needs of homeless mentally
ill substance abusers.

The Feds and

Homelessness:

A Review of Recent
History

The causes of homeless-
ness in the 1980’s are varied
and complex, and the Federal
government waited several
years before taking a role in

solving the problem.

The early 1980’s was a

time of rapid deindustrializa-
| tion. Between 1979 and 1984,

11.5 million workers lost their

| jobs due to plant shut-downs
| (Blau 1992). The economy

was starting to re-organize

i around the science industry,
. with lower wage, lower bene-
 fit jobs (Blau 1992). There was

a developing Secondary job

showed that 44% of new jobs

created between 1979 and !

1985 paid less than $7400 in
1986 dollars (Blau 1992). This
change put poor and disabled

. income housing
i The 1970’s and 1980’s saw
Americans at high risk of

homelessness.

In addition to econom-
ic changes, the Reagan ad-
ministration was decidedly
hostile to the welfare pro-
grams poor Americans relied
on. Aid to Families with De-
pendent Children (AFDC),
for example, was an easy tar-
get. Forty percent of recipi-
ents were African American,
and 16%, Latino. During the
Reagan years, $3.6 billion
were cut from AFDC, and
442,000 people were removed

: from therolls (Blau 1992). The

Comprehensive Employment
and Training Act (CETA), the
major Federal job training
program which employed
306,000 people, was terminat-
ed (Katz 1986). Between 1982
and 1986, the food stamps
program was cut $6.8 billion,

: and 1 million recipients were
: pushed off the rolls (Blau

1992). The disabled were hurt
by cuts to Social Security Dis-
ability Insurance (SSDI) and

: Supplemental Security In-
i come (SSI). In all, 491,000
. people were removed from

the disability rolls (Blau,

: 1992), These cuts especially

hurt the mentally ill: “al-

: though they made up only

11 % of those receiving SSDI,

. they constituted almost one-
Economic Committee study

third of cases terminated in
the first year (1992).”

The income squeeze
was accompanied by a low-
squeeze.

widespread redevelopment
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of urban areas, and the con-
version of low-income hous-
ing into middle-income
housing or commercial dis-
tricts. And the development
of new low income housing
lagged far behind conversion
rates (Morse 1992). Single
Room Occupancy Hotels
(SRO’s), an important source
of low-income housing,
were decimated during the
1970’s and 1980’s: approxi-
mately 1 million SRO rooms,
half of the national total,
were lost (Berlin and McAl-
lister 1992). The number of
total unsubsidized units that
cost less than $300 a month
declined from 7.8 million in
1974 to 5.3 million by 1985
(1992). And competition for
subsidized units was fierce.
In 1983, for example, New
York City’s housing authori-

ty had a waiting list of about |
i changes taking place in |
. America resulted in the most |

200,000 for its 175,000 units
(Leavitt 1992). For those
earning between $3,000 and
$6,900 a year, the percentage
of income paid for rent rose
from 42% in 1978 to 55% in
1983 (1992).

The role of mental ill-
ness in the homelessness cri-
sis is a subject of ongoing
debate. Decreased housing
and services for the mentally

ill, who did not have the fi-
nancial or emotional re-

sources to help themselves,
(Berlin & McAllister 1992)

: was likely a major factor con-

tributing to homelessness.
Many theorists take this far-
ther, blaming the nationwide
psychiatric hospital de-
institutionalization move-
ment of the 1950’s, 60’s and
70’s for homelessness. In this
era, vast numbers of psychi-
atric patients, many of whom
had been institutionalized for
decades, were released to
their communities (Cook
1989). The beginnings of

i homelessness, however, were

not noted until the early
1980’s, and there is no conclu-

i sive evidence that a direct
i link between these two fac-

tors exists.!
In any case, a combi-
nation of major structural

rampant homelessness since

. the Depression. A 1983 U.S.

Department of Housing and
Urban Development (HUD)
study estimated that between

: 250 and 350 thousand people
: were homeless each night

(Berlin & McAllister 1992).
The 1990 Census Bureau re-
ported 228,000 individuals

homeless during one night
(1992). Mitch Snyder and
Mary Ellen Hombs, in their
book Homelessness in Amer-
ica, estimated that 3 million
people were homeless during
1983 (Blau1992). Regardless
of who was correct, it was
painfully clear that this huge
problem called for an equally
massive Federal solution.

The McKinney Act of
1987

The Stewart B. McKin-
ney Homeless Assistance Act
of 1987 (PL 10S77) was signed
into law on July 22, 1987. It
was the first time the Federal
government had formally as-
sumed a role in addressing
homelessness (U.S. Depart-
ment of HUD 1994).

The McKinney Act cre-
ated 20 programs, adminis-
tered by seven different Federal
departments ranging from ob-
vious contenders like the U.S.
Department of Housing and
Urban Development (HUD) to
less obvious choices like the
Department of Defense (Kon-
dratas 1991). McKinney pro-
grams include the Emergency
Shelter Grants Program, the

1)Priority Home! The Federal Plan to Break the Cycle of Homelessness, published by the Clinton administration in
May of 1994, addresses the issue this way: “The increase in homelessness is often mistakenly attributed solely to deinstitu-
tionalization. Although the bulk of deinstitutionalization occurred prior to 1980, most individuals currently homeless have
experienced homelessness much more recently. A recent survey by the HHS Center for Mental Health Services indicates that
the majority of homeless people...had spent little time in state psychiatric hospitals and that the majority had been homeless

for less than three years” (p. 48).
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Supportive Housing Demon-
stration Program (including a
permanent housing compo-
nent), a program to rehabilitate
SRO housing, and refinements
to Section 8 regulations (1991).
It also provides education for
homeless children, training for
adults, block grants to care for
the mentally ill, and food pro-
grams. The special needs of the
dually diagnosed were not ad-
dressed by the McKinney Act.
McKinney does offer
programs like the Permanent
Housing for the Handi-
capped Homeless Program
under HUD which includes
housing for mentally ill and
dually diagnosed homeless
individuals. But these pro-
grams are not informed by
dual diagnosis research. An-
other critique of programs
like this is that they provide
up to half the facility operat-
ing expenses for only five
years. Thus, McKinney may
create good programs which
will be forced to curtail criti-
cal services when Federal

funding expires (Non-Profit
Housing Association of
Northern California 1990).
For this reason, the Non-Prof-
it Housing Association of
Northern California has
dubbed McKinney “The Five
Year Time Bomb.”

Perhaps the most im-
portant, most often heard cri-
tique is that McKinney was
intended solely as an emer-
gency relief measure, and
that it has not grown beyond
these terms (National Coali-
tion for the Homeless 1988).
Both the U.S. Conference of
Mayors and the General Ac-
counting Office (GAO) have
reported that because the
McKinney Act is almost ex-
clusively focused on emer-
gency relief, it cannot begin to
address the underlying caus-
es of homelessness (Foscari-
nis 1991).

The Clinton adminis-
tration has recently acknowl-
edged that it is time to move
beyond the emergency provi-
sions of McKinney, recogniz-

A view from the curb.

ing the special problems of
homeless populations (U.S.
Department of HUD 1994). In
Priority Home!: The Federal
Plan to Break the Cycle of
Homelessness (1994), the ad-
ministration has identified
the special roles of mental ill-
ness and substance abuse in
homelessness:  individuals
suffering from both illnesses
confront common difficulties
in accessing treatment and
housing (1994). In fact, men-
tal illness and substance
abuse are ranked fifth and
fourth, respectively, in a sur-
vey identifying top issues in
treating homelessness (1994).

In Fiscal Year 1995, the
plan proposes enhanced drug
treatment capacity for
140,000 hard-core drug users;
though not specifically tar-
geted for them, a portion of
these treatment spots would
be available to the homeless
(1994).

As a complement to
this plan, Federal agencies
have recently implemented

URBAN ACTION 5



programs designed specifi- .

cally for homeless
groups, like the mentally ill

and the dually diagnosed.

For example, the ACCESS

program (Access to Commu-
nity Care and Effective Ser-
_ any designated location and
' - banded together to create the

vices andSupports), ad-

ministered by the Department
- referral and services all in one
_ site) and will be compared to
. another site using traditional
_ services. CMHS randomly as-
- signed the two sites within | CMHS/ CSAT Collaborative
_ each state either experimental
. (service integration) or com-
_ parison status. Both sites will
have comparable levels of | 321(July,1992),called Grantsfor
. funds to enroll and serve 75- | the Benefit of Homeless Indi-
- 100 homeless mentally ill per-
. sons over five years (1993). At
_ the end of the study, CMHS
will perform measurements
. to determine whether the in-
_ tegrated service sites produce
 better client outcomes than
. the traditional service sites
- (1993).

"As a result of
increased Federal
activity in t he field
of homelessness,
and ongoing re-
search suggesting
the prevalence of co-
| ccurring mental ill-
| ness and substance
| abuse among the
homeless, the Feder-
al government has
recently begun to
define effective
| treatment specifi-
1 cally for the dually
diagnosed home-
| less.”

of Health and Human Ser-

Mental = Federal activityinthe field of :

Health Services (CMHS), has homelessness, and ongoing

recently made grants totalling research

$16.8 million to nine states. prevalence of co-occurring

These grants will test an array mental illness and substance

of service integration strate- abuse among the homeless,

gies for the homeless mental- the Federal government has '

(National Resource = recently begun to define !

vices’” Center for

ly ill
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sub-
nine states will have two
. funded sites. One site will use | Health and Human Services
_ a service integration strategy = (DHHS)agencies, theCenter for
- Substance Abuse Treatment
ill person can enter services at .| (CSAT) and the Center for Men-

- tal Health Services (CMHS),

_ Center on Homelessness and
- Mental Illness 1993). Each of :

(where a homeless mentally

access showers, food, shelter,

As a result of increased

suggesting

effective treatment specifically
for the dually diagnosed home-

. less.In 1993, two Department of

first Federal program for this

_ group (Rickards 1994; Lubran
- 1994). The program was called

Cooperative Agreements for

Demonstration Program for
Homeless Individuals. It was
supported by Public Law 102-

 viduals, which gave DHHS the

authority to make grants to and

_enter into cooperative agree-
. ments with nonprofits and
. other agencies to improve ser-

vices for a substance abusing
homeless population (Lubran

- 1994). Encouraged by the work
- of dual diagnosis researchers
. like Robert Drake and Fred

. Osher, who were at the time di-
Targeted Treatment

- for the Homeless
- Dually Diagnosed:

A Recent Federal Effort

. recting CMHS's Demonstration
.~ programs, the agencies decided
. to focus on homeless individu-
.~ als with co-occuring disorders
. (Rickards 1994). CMHS and
. CSAT reprogrammed monies
 (intheneighborhood of $50 mil-
. lion) to support this program,
. and in summer of 1993 sent out
the . Requests for Applications (Lu-
- bran1994).

The goal of the Collab-

. orative Demonstration Pro-
. gram was to “document and
- evaluate effective [treatment]



interventions which can be
used by local programs serv-
ing homeless substance abus-
ing persons that treat persons
with co-occurring mental ill-
nesses within their service
population “(U.S. Depart-
ment of HHS 1993). The ob-
jective was to “document
treatment approaches that ad-
dress the multiple needs of
homeless individuals who
have co-occurring substance
use and mental disorders and

5_ "[the]collabora-
| tive demonstration
| program-comparing
| the effectiveness of a
| number of dual di-
| agnosis  treatment

| models-will point
| out appropriate di-
| rections for future
| dual diagnosis treat-
| ment funding."”

to determine their potential
effectiveness” (1993). It was
hoped through documenta-
tion and evaluation that the
program would ultimately

help individuals “reduce |

functional impairments asso-
ciated with mental illnesses,
achieve abstinence from alco-
hol and other drug use, and
reduce the days spent home-
less by the target population”
(1993).

To achieve the pro-
gram goals, CMHS and CSAT
decided to fund outstanding
homeless dual diagnosis
providers across the nation
to:

produce manuals describing
treatment interventions that
were effective with the target
population;

document the potential effec-
tiveness of the interventions
through case studies;

describe how the treatment in-
terventions were implemented
(to ease duplication);

develop evaluation plans for
conducting a systematic pre-

| test[post-test assessment of the

interventions’ effectiveness; and

develop budgets for imple-
menting the evaluation

: plans

Sixteen projects (of 56
applicants nationwide) were

i ultimately chosen to partic-

ipate in this project. These 16
projects served dually diag-
nosed homeless individuals
using a variety of interven-

ment-based community men-
tal health centers, 25 % were

nonprofit human services !

agencies, and the remaining
were a mix of hospital, uni-
versity and research institu-
tions.

The collaborative
demonstration program has
been underway since Sep-
tember of 1993. During the
first phase of this effort, each
funded project completed the
tasks outlined above, produc-
ing a manual focusing on one
unique, state-of-the-art aspect
of treatment-or interven-
tion-that worked within their
agencies. A second phase of
this effort began in October of
1994. On the basis of the quali-
ty and relevance of manuals
produced in phase one, six of
the original sixteen agencies

: were awarded funds to carry
i out rigorous scientific evalua-

tions of the effectiveness of
the interventions described in
the manual (U.S. Department
of HHS, Request for Applica-
tions 1994).

It is hoped that this
collaborative demonstration

: program - comparing the ef-
i fectiveness of a number of
i dual diagnosis treatment

models - will point out appro-
priate directions for future
dual diagnosis treatment
funding (Osher 1994).

- Treating the Dually

- Diagnosed Homeless:

| tions. Approximately half of : :
| . . The Future in Federal
the projects were govern- | Coverniment

Today CMHS and
CSAT have completed the
first phase of the Collabora-
tive Demonstration Project-
documentation of appropri-

. ate treatment models-and

URBAN ACTION 7



have chosen six of the origi-
nal sixteen model projects to
receive continuation grants to
evaluate their models. Given
that the evaluation effort is
just beginning, project offfials
in both CMHS and CSAT feel

that it is too early to tell :

whether project goals have
been met

models produced, new ideas
about the project’s utility
have developed, and new
goals and directions for dual

diagnosis programming have ;

been suggested.

Again, although goals

cannot yet be evaluated,

there is the sense of move-

ment in the right direction at
the Federal level, especially
given that there was no effort
at all in this direction just last
year (Rickards 1994). The
Collaborative

evaluation, 1is considered

critical in laying the founda- |
i project officer poses that they

tion for future Federal ef-
forts. The CMHS project
officer feels that each of the
six continuation grantees
adds an important dimen-

sion to dual diagnosis treat- |

ment in that each serves a
different type of individual

in a different way (Rickards :
1994). For example, Bonita |

House, Inc. in Berkeley, CA,
one of the evaluation
grantees, focuses on a dually
diagnosed population re-
cently released from psychi-

8 URBAN ACTION

(Lubran 1994;
Rickards 1994). But based on

Demonstra- |
tion Project with its empha-
sis on documentation and |

atric institutions; Vietnam
Veterans of San Diego, an-
other grantee, exclusively
serves U.S. veterans (Lubran
1994).

Current program goals
are to make the evaluations as
strong as possible to show
what effective models are able
to achieve with the homeless
dually diagnosed population;
such proof may support Fed-
eral allocations for dual diag-
nosis treatment. The CMHS

5 "The Collabora-
| tive Demonstration
| Project, with its em-
| phasis on documen-
| tation and eval-
| uation ,is considered
| critical in laying the
| foundation for future
| Federal efforts.”

will certainly be in a better
position to argue for service
dollars, as opposed to re-
search and evaluation dollars
(Rickards 1994). Also, because
the six evaluation grantees are
using similar instrumenta-
tions and measures, it may be
possible to collect demo-
graphics and data for all six
projects in a single Federal
database which may, in turn,
support the formulation of
national dual diagnosis

homeless treatment models
(1994). Although each project
addresses a different type of
population, these national
models may provide other
programs with effective and
tested models to implement
(1994).

Thereis also hope at the
CMHS level thatinnovating ef-
forts will follow the documen-
tation and evaluation efforts,
that after documenting what is
known and proving it works,
the Federal government can
support innovation on these

. ideas (1994). CMHS and CSAT
hope, in fact, to propose a third

phase for the collaborative
demonstration project. Some
ideas for a third phase include
the comparison across sites of
all or some of the models eval-
uated in Phase two, or choos-
ing new programs to im-
plement some of the models

. which emerged from Phases

one and two (Leginsky 1994).
The Feds will almost

: certainly have to address the
: issue of funds going into re-

search and evaluation as
opposed to direct service
provision. Currently, leader-
ship feels that documenta-
tion and evaluation of
programming for homeless
dually diagnosed individ-
uals is appropriate because
prior to this Collaborative
Demonstration Project there
had been no Federal attempt
to work with a homeless du-
ally diagnosed population.
The groundwork for access-
ing service dollars had to be
laid (Rickards 1994).



But locally there is
grumbling about the priority
that research, documentation
and evaluation seems to have
over service and treatment.
For example, San Francisco’s
Department of Public Health
was one of the original sixteen
phase one grantees, obtaining
funding to document dual di-
agnosis services provided by
their Division of Mental
Health and Substance Abuse
Services. When the Depart-
ment of Public Health ap-
proached the San Francisco
Board of Supervisors for au-
thority to apply for the second
round of evaluation funding,
they were attacked by Super-
visor Susan Leal and local
homeless providers for seek-
ing research dollars. The San
Francisco Examiner reported
Leal as being “troubled by the
fact that we desperately need
treatment
money would go for more

study (Ganahl and Taylor | 19945 yil]be aperiod of eval-

1994).” In September of 1994,
Lealfollowed uphercriticisms
in a San Francisco Chronicle
OpenForumarticle:

..[One] focus of my hear-
ings was the city’s use (or as it
turned out, misuse) of nearly $1 mil-
lion in Federal funds aimed at the
hardest to reach population: home-

and substance abuse problems. We
learned that despite an obvious need
for more treatment slots, those Fed-
eral treatment funds were spent on
creating and evaluating a 45 page
manual on how to refer homeless
peaple to substance abuse programs
- programs that arealready seriously
overcrowded (Leal 1994).

beds and this i

San Francisco was not
one of the six sites selected to
receiveasecond phaseof fund-
ing, and Supervisor Leal does
not address the fact that her
Public Health Department
could only use the money
awarded for the purposeslaid
outin the Federal RFA. Butshe
does raise some important is-
suesfor Federal consideration:
whenis thereenoughresearch,
documentation and evalua-
tion? When do we start to put
the money into treatment and
services?

At thecurrent time, the
Federal government does not
appear to be proposing dollars
specifically for the treatment
of the homeless dually diag-
nosed, and increasingly, as
more research and evaluation
is performed, they may be
called toask forit.

Regardless, it appears
that at the Federal level, the

uation, reflection andlearning

i with regard to dual diagnosis

treatment for homeless indi-
viduals. Over the past few
years, Federal officials have
educated themselves about
seminal dual diagnosis re-
search which occurred
throughout the 1980’s and

i early 1990’s. They have ex-
less people with both mental illness | y y have ex

plored various service mod-
els, and in 1993 awarded
documentation monies to 16
leading projects. They have
since chosen several of those
original 16 providers to eval-
uate their models. If these
models should prove to be ef-
fective, they will be used tore-
design and implement dual
diagnosis programs nation-

wide with evaluation results
used to leverage Federal ser-
vicedollars.

The Federal attempt to
define the most effective treat-
ment models for this vulnera-
ble population is of critical
importance. Their recognition
of the problem, and the pro-
grams tneyhaveimplemented
tounderstand itbetteraretobe
applauded. At the same time,
itisimportanttorecognize the
need forimmediateactionand
relief. It is important to note
that Federal action in this
arena may take several more
years.

In the meantime, the
homeless dually diagnosed
population may continue to
grow. Their problems may be-
come more intractable and
complex. They may be treated
with less than optimal models
by municipal and nonprofit
providers, and by programs
using McKinney funds. If they
are lucky, they will find treat-
ment with model agencies
which already have dear ideas
abouteffective treatment.

The author ends this
article with the hope that the
current Federal efforttofind
the most effective treatment
models for homeless men-
tally ill substance abusers
will succeed, and secondly

i that results will be made

available and service dollars
appropriated as quickly as
possible. The debate over
evaluation as a necessary
foundation of service will
continue, but the pressing
need of homeless people
with co-occurring mental
health and substance use
problems cannot be denied
or ignored.
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Immigration to the United States contributes to the continuing formation of a di-
verse society with a multitude of cultural differences. This presents a particular prob-
lem to mental health workers, because the foundation of a vast number of diagnoses
and treatment methods are based on Western cultural norms. This article examines
the mental health professions of China and the United States.

Introduction

In order for mental
health professionals to be
completely effective in the
treatment of their patients,
they must understand the
differences that exist between
their own culture and the cul-
ture of their patient. Immi-
grants are often subjected to a
lack of cultural understand-
ing, which can lead to misdi-
agnoses and ineffective
treatment. With the constant
immigration of Chinese to
the United States, it becomes
quite obvious that the mental
health professionals here in
the U.S. need to be aware of
the differences that exist be-
tween the United States and
China, with regards to the
mental health field. A better
understanding of the cultural
differences in the mental
health field between the U.S.
and China can be achieved
by examining three particu-
lar areas of study: communi-
ties” attitudes towards the
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mentally ill, comparative di-
agnosing of particular ill-
nesses, and treatment
methods available to the
mentally ill in each country.

"...both
Western and
Chinese com-
munities are
unhappy with
having the men-
tally ill in their
midst.”

Attitudes towards
the mentally ill

According to Dr.
Veronica Pearson, Depart-
ment of Social Work, Univer-
sity of Hong Kong, a com-
munity’s attitude towards the
mentally ill is derived from
the combination of authori-
tarianism, benevolence, and

social restrictiveness view-
points (165). The authoritari-
an perspective is based on the
idea that the mentally ill are
inferior. Next, benevolence is
the paternalistic, kindly view
of the mentally ill which is
based upon humanistic and
religious principles. Lastly,
the social restrictiveness con-
cept views them as a threat to
society. However, in China,
the mentally ill are not neces-
sarily viewed as inferior.
They tend to be viewed as un-
able to control themselves,
therefore, in need of control
by others. Benevolence,
where it exists, is more likely
to stem from being part of the
same political community or
shared citizenship, not reli-
gious or humanistic princi-
ples (Pearson 165). Thus, in
general, both Western and
Chinese communities are un-
happy with having the men-
tally ill in their midst.
Therefore, there is a strong
desire in both societies to
have them properly diag-
nosed and treated.




Comparative
diagnosing

For cross-cultural re-
search to be valid, a common
vocabulary and perception of
the disease must exist among
those doing the diagnosing.
In order to achieve this, a
study was conducted at the
Shanghai Mental Health Cen-
ter in December 1986 and Jan-
uary 1987. Using the Chinese
Psychiatric Association’s
Classification System, Chi-
nese physicians diagnosed
the newly arriving mental
health patients. Next, un-
aware of the previous diagno-
sis, Dr. Lori L. Altshuler
examined the patients giving
her diagnosis, based on the
American Psychological As-
sociation’s Diagnostic and
Statistics Manual (872). Thus,
a scientific comparative study
between the China’s diagnos-
tic manual and the United
States’ diagnostic manual
was achieved. After the ex-
amination of 116 patients, the
results showed that the diag-
noses were 89.7% in agree-
ment (Altshuler, et. al. 873).
The differences in diagnoses
occurred mostly where cul-
tural influences affected the
perception of the attending
physician.

S. M. Hillier and J.A.
Jewell, authors of Health
Care and Traditional Medi-
cine in China, 1800-1982,
wrote, “Psychiatry, perhaps

more than other medical spe-
cialties, is culture bound, par-
ticularly with regards to
‘functional’ mental disorders.
Symptoms, which are mani-
fested through behavior, are
defined, ultimately, by the de-
gree to which the behavior is
culturally unacceptable (379).
For example, a cross-cultural
study by Dr. Eberhard M.
Mann, Dr. Bao Ling Li, and
associates was conducted to
determine the differences in
rating Hyperactive-Disrup-

i tive behaviors in children

(1539). The study was con-
ducted by allowing the vari-
ous physicians to view video

"...symptoms,
| which are manifest-
| ed through behav-
| ior, are defined,
| ultimately, by the
| degree to which the
| behavior is cultur-
| ally unacceptable.”

tapes of four eight-year-old
boys and then give a diagno-
sis based on the observed be-
havior. The study showed
substantial differences be-
tween the diagnoses of the
Chinese physicians and the
Western physicians. The Chi-
nese physicians more often
than Western counterparts
rated the children as possess-
ing Hyperactive-Disruptive

Behavior (Mann, et. al. 1541).
Since all physicians viewed
the same tapes, therefore,
showing equal symptom lev-
els, the differences in diag-
noses must be attributed to
different perceptions of the
observers. In China, emo-
tional and cultural conformi-
ty are expected from children
of pre-school age and up-
ward. While, in the United
States, heavy emphasis is
placed on individual expres-
sion and creativity. There-
fore, the Chinese physicians,
expecting a particularly high
level of behavior control at
age eight, rated more of the
observed children as being
Hyperactive-Disruptive, than
did the Western physicians.

Treatment

In order to better un-
derstand the treatment prac-
tices of the mental health
professionals in China,
Chauncey A. and Sally
Alexander and associates of
the National Association of
Social Workers conducted a
tour of the Peking Psychiatric
Hospital. Their host, Wu
Chen-I, professor of psychia-
try, Peking Medical College,
stated, “In treating mental
health patients, the doctors
and medical workers practice
revolutionary humanitarian-
ism and use a combination of
Chinese traditional and West-
ern-style medicine, including
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drugs and psychological
treatment” (qtd. in Alexander
and Alexander 75). There are
a number of similarities be-
tween the drugs prescribed in
the United States and China.
For instance, tranquilizers
would be prescribed for ex-
citable patients. Also, the
Chinese, as with the U.S., use
antidepressants, such as lithi-
um, to treat conditions of ma-
jor depression (78). The
dosage range of prescribed
medications in China and the
U.S. is not different (Hillier
and Jewell 400). However,
the differences become vast
when you leave the realm of
pharmaceutical treatment
and enter into psychological
therapy.

Both China and the
U. S. view mental disor-
ders as being created by the
inhibition of the nervous
system due to a lack of bal-
ance between its excitatory
and inhibitory functions,
excessive environmental
forces, or physiological dis-
ease, most of which can be
successfully treated with
drugs. However, in China
there is an additional cause
of mental illness, incorrect
attitudes or thoughts (Hillier
and Jewell 394). In Ross Ter-
rill’s The China Difference,
contributing writer Orville
Schell tells us that in China
“mental disease is viewed as
a product of political and so-
cial forces” (Terrill 28). The
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aim of Chinese psychological
therapy is to treat such caus-
es of mental illness. Chinese

psychotherapy is based on
the philosophies of Marx,
Lenin, and Mao Tse-Tung
(Alexander and Alexander
80). Itis used to heighten the
patient’s initiative to conquer
their illness, get rid of their
symptoms, and consolidate
their thoughts (Alexander

"...in China

| there is an additional
| cause of mental ill-
| ness, incorrect atti-
| tudes or thoughts."

and Alexander 79). The de-
sired result is to put the indi-
vidual back into the society
through constructive work
(Terrill 28). Chinese psy-
chotherapy is designed to
achieve conformity, compli-
ance and increased produc-
tion (Alexander and
Alexander 85). This is in
great contrast to Western
psychotherapy, based on
Freud, which encourages

freer actions through the un- |

covering of repressed feel-
ings.  Dr. Gabriel Wahl,
Professor of Psychiatry, Uni-
versity of Paris, reports that
Western psychoanalysis is

not used in China, because, :

according to Marxist ideolo-

gy, it “elevates the individual
above society” (qtd. in Wahl
55). Additionally, frank dis-
cussion of sexuality is
viewed as immoral, due to
strong influence of Confu-
cian morality still present in
China today (Wahl 55).

Conclusion

In conclusion, upon
learning of the similar com-
munity attitudes towards the
mentally ill, the cultural dif-
ferences that exist in perform-
ing diagnoses, and the
treatment methods available
in the U.S. and China, a prac-
ticing psychiatrist, present in
a predominately Chinese
community in the U.S,
would be better able to treat
their patient and serve the
community. Shouldn’t that
be their goal?
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The IIMII

The hub bub and hustle of hurry hurry went
haywire

the train crashed.

but time went on

so nobody ever stopped moving

apologetic smiles -and-

worker solidarity lines of

— hey all us taxpayers are being screwed -and-

— the goddamedsystem doesn't work since these trains should have been repaired
a long long time ago
but they haven't since the mayor drives a nice luxury car

after five minutes without motion solidarity faded

as the suits and ties and wool skirts

along with the flannel and backpacks

started to lose their calm selves and it all got messy with
— my boss is fuckin gonna Kill... -and-

— and it's my first day of...

and an old woman carrying a meshed sack
full of ripe oranges
said —hey it's @ am
we're in the foggy Sunset and the skies are blue for oncel!
and everyone looked at
this woman, judging her insane
to avoid thinking about what would happen
if they were actually free
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Article 33 of the San Francisco Police Codes offered, for the first time in the
United States, protections to members of the lesbian and gay community. This policy, en-
acted in 1978, serves as a representation of the growing power of the gay and lesbian
movement in the 1970s. As such, it also reflects the shortcomings and political naiveté of
the gay and lesbian community at that time. This article addresses the strengths and
weaknesses of this policy viewed through a historical context. The present state of the leg-
islation will also be addressed, impacting the future of grassroot efforts of communities to
develop and implement policy.

November 27th marks
the anniversary of the assassi-
nation of San Francisco su-
pervisor Harvey Milk. Milk’s
rise to the position of supervi-
sor mirrored the political and
social clout developing in the
gay and lesbian community
of San Francisco in the late
1970’s. Milk became the first
openly gay publicly elected
official, demonstrating the
growing power of the gay
and lesbian community. Milk
brought with him to office the
belief in the community’s
power. On the behalf of his
community, he championed a
bill that would become his
most influential act: Article
33 of the San Francisco Police
Codes.

Article 33 marked a
milestone for gay and lesbian
civil rights, becoming the first
legislation to extend civil
rights protections to all indi-
viduals within a municipali-
ty. The ordinance covered
individuals based on their

sexual orientation in the areas
of employment, housing, and
public accommodations. Fi-
nally individuals in the gay
and lesbian community had
some protection against dis-
crimination.

"Finally indi-
viduals in the gay
and lesbian com-
munity had some
protection against
discrimination.”

The legislation must
be looked at within the larger
context of the gay and lesbian
movement. The events be-
hind the passage of the bill
represent the ability of the
gay and lesbian movement to
flex its political muscle. In
the 1970’s, this community,

although gaining in political
power, was weak in compari-
son to other communities.
The bill passed, but the chal-
lenges to it and concessions
made directly resulted from
the community’s lack of po-
litical pull. The article in its
present form, with its weak-
nesses, still represents some
of those concessions. The
current possibility of its nulli-
fication through preemption
can be seen as robbing local
communities from develop-
ing political power and leg-
islative protection. Finally,
the legislation must be
looked at through the larger
scope of gay and lesbian poli-
cy. With these perspectives,
Article 33 can be placed with-
in the proper context.

History of Article 33

In 1972, the City and
County of San Francisco al-
tered existing chapter 12B of the
San Francisco Administrative
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Code, adding sexual orienta-
tion to the list of protected cat-
egories that city contractors
could notdiscriminate against
in employment.  Altering
Chapter 12B marked the first
time in United States history
thatlegislation prohibited dis-
crimination against sexual
orientation (Brinkin, 1993).
Although the scope of the leg-
islation only encompassed
companies contracting with
the city and county of San
Francisco, it served as a mile-
stonein gay rights. Other mu-
nicipalities across the United
States followed suit, but with
an exception: their legislation
increased protection to all
companies within the munici-
pality, notjust their contractors.

In San Francisco, an
organization named Bay Area
Liberationists (B.A.L.) ques-
tioned the legality of these
emerging types of civil rights
laws. Contemporary consen-
sus held the rights of munici-
palities to enact civil rights
laws for their contractors, yet
the question centered on
whether municipalities could
broaden these laws to include
all individuals within the mu-
nicipality. The current opin-
ion held that municipalities
could enact laws affecting
their contractors, but that to
enact larger civil rights laws
would over step the munici-
pality’s jurisdiction. One
B.A.L. member, Matt Coles,
remained unconvinced that a
broader civil rights law could
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not be enacted. Increasingly,
he began to believe that a civ-
il rights bill could be drafted
and passed into law.

This belief coincided
with an influential time in lo-
cal politics, where San Fran-
cisco changed its policy
regarding supervisorial elec-
tions. Originally an at-large
process, the elections in 1976
reflected neighborhood con-
stituencies through district
elections. Coles believed
that with the upcoming elec-
tions, it was an ideal time to
push a broader sexual orien-
tation civil rights bill.

Coles drafted a proto-
type of the bill, and sup-
ported by his colleagues, ap-
proached all supervisor can-
didates. B.A.L. members
asked the candidates if they
would sign on to the bill to
give it the necessary support.
One of these candidates, Bob
Gonzales, an incumbent in
the elections, was so moved
by the legislation that he took
the bill and introduced it to
the Board of Supervisors in
November 1977. The bill then
came into the hands of City
attorney Thomas O’Connor,
who would alter bills and re-
work them to make them
legally binding. O’Connor
subscribed to the prevailing
view that this bill over-
stepped the bounds of munic-
ipal law. Consequently,
O’Connor changed this bill
which would prohibit dis-
crimination based on sexual

orientation into a bill titled
“Housing Discrimination
Against Homosexuals.” This
new bill did not resemble its
predecessor at all, the new
bill filled with exemptions
while simultaneously cover-
ing little of the context of the
original bill.

Expecting candidates
to sign on the bill as a show of
support, Coles and his col-
leagues were surprised by the
turn of events. They expected
that as candidates took office,
the bill would be pushed
through the Board of Supervi-
sors, providing Cole's group
a great deal of influence in its
development. When Gonza-
les co-opted the bill, however,
Coles” group had lost any
control over the ordinance.
Coles turned for assistance to
another supporter of the bill,
the Supervisor-elect Harvey
Milk. Milk assured Coles that
if it could be demonstrated
that O’Connor overstepped
his bounds in redrafting the
legislation, Milk would
champion the issue (Coles,
1993). With this information,
Coles began developing a
draft of the bill that, in
essence, would become Arti-
cle 33.

When Harvey Milk
took office, he submitted the
new draft of the bill jointly
with Supervisors Ruth Silver
and Bob Gonzales on January
9, 1978, as an amendment to
the previous bill (File 119-78,
S.E. Board of Supervisors). On




January 13, the Board of Su-
pervisors submitted the bill
to the city attorney, now
George Agnost, for approval
as to the legality of the form.
Two weeks later, Agnost in-
formed Milk that this new
draft “covers the same
grounds as approved ordi-
nance.” Around this time, a
hearing was scheduled for
March, at the Fire, Safety, and
Police Committee regarding
discrimination based on
sexual orientation. Milk
began to get concerned that
the draft would not be ap-
proved in time for the hear-
ing, which was the ideal
opportunity to get Commit-
tee approval and then sent
for a vote to the Board of Su-
pervisors.

cantly from the usual proce-
dure of bill adoption, sending a
correspondence to the City At-
torney, requesting an “ap-
proval as to form...so that the
Committee can consider all
possible options” (File 119-78,
S.F. Board of Supervisors). This
correspondence created a stir
over the City attorney’s au-
thority, representing the first
time anyone had told the city
attorney not to change legisla-
tion. Agnost reluctantly re-
turned the legislation to Milk
on the day of the hearing, stat-

ing it “approved as to form |

only and not as to legality”
(File 119-78, S.F. Board of Su-
pervisors).

On February 27, 1978,
Harvey Milk departed signifi- |

On March 9th, 1978,
Supervisor Dan  White
chaired the Fire, Safety, and
Police Committee meeting,
at which they held a public
hearing on the topic of dis-
crimination based on sexu-
al orientation. Speakers
for the hearing ranged from
Assemblyman Art Agnos to
gay and lesbian survivors of
discrimination. At the hear-
ing’s commencement, Super-
visor Dan White made an
impassioned plea for the

"....The Trans-
| gender community,
| through a movement
| that combined com-
| munitymembers,ser-
| vice providers, and
| governmentagencies,
{ lobbied and achieved
| the protections re-
| ceived by the gay and
| lesbian community.”

support of legislation pro-

| tecting individuals on the
i basis of sexual orientation,

ironic given San Francisco
history. Within the hearing,
Supervisor Gonzales had the
ordinance “Housing Dis-
crimination Against Homo-
sexuals” tabled, moving that
the new version of the bill be

co-sponsored by Milk, Silver,
¢ and himself (File 119-78, S.F.

Board of Supervisors). The
Committee recommended
the passage of the ordinance
and sent it to the Board of Su-
pervisors for a vote.

Once before the Board
of Supervisors, the board dis-
cussed minor changes and
voted on the bill on April
20th. The ordinance passed
with a 10-1 vote, with Dan
White being the only supervi-
sor voting against it. (Coles,
1993) On April 30th it was
signed into law by Mayor
George Moscone, creating Ar-
ticle 33 of the San Francisco

Police Codes.

Since its passage into
law, two amendments were
made to the Article. Supervi-
sor Carol Ruth Silver spon-

i sored an amendment that

would prohibit discrimina-
tion to other categories not
previously mentioned ; those
being “race, religion, color
ancestry, age, sex, disability,
or place of birth” (Article 33).
Although existing state and
federal law covered these cat-
egories, the reason for this
amendment was to make a
statement that discrimination
against these groups would

i not be tolerated in San Fran-

cisco (Brinkin, 1993). And on
April 20, 1981, the San Fran-
cisco Board of Supervisors
added these other protected
classes to Article 33.

Recently there has
been another community
that organized and articulat-
ed the need for protection.
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The Transgender communi-
ty, through a movement that
combined community mem-
bers, service providers, and
government agencies, lob-
bied and achieved the pro-
tections received by the gay
and lesbian community. On
January 30, 1995, the term
“gender identity” was in-
cluded to the list of protected
categories within Article 33.

Scope of Legislation

Found in the San Fran-
cisco Police Codes, Article 33
provides the municipality of
San Francisco with a broad
civil rights ordinance. Itis in-
tentionally placed in the Po-
lice Codes, resulting from an
attempt to maintain the
boundaries of state and local
law. The State of California
granted municipalities the
ability to legislate their police
power. Insuch granting, they
may enact laws that affect pri-
vate entities, as long as state
law does not preempt the lo-
cal law (File 119-78, S.F. Board
of Supervisors).

The intent of Article 33
is “... to eliminate discrimina-
tion based on race, religion,
color, ancestry, age, sex, sexu-
al orientation, disability, and
place of origin” (Sec. 3301,
San Francisco Police Codes).
The remainder of the Article
deals with the definition of
terms and the areas of cover-
age and exemptions. Article
33 concerns itself with three
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areas of possible discrimina-
tion: employment, housing,
and public accommodations.
The legislation also specifies
the avenues protected groups
can take when other violate
the prohibition of discrimina-
tion.

In the area of employ-
ment, discrimination based
on any of the aforementioned
categories can be acceptable if
the discrimination results
from a “Bona Fide Occupa-
tional Qualification” (Sec.
3303, San Francisco Police
Codes). Other exceptions to
the legislation would be any
seniority or benefit system
excluding disproportionally
members of any of the pro-
tected groups.

The intent of |
| Article 33 is “... to
| eliminate discrimi-
I nation based on
race, religion, color,
ancestry, age, sex,
sexual orientation,
| disability, and

| place of origin.”

Within the area of
housing, the Article protects
individuals in housing in the
areas of renting, leasing, or
lending. In addition, indi-
viduals cannot disseminate
or post information that
would indicate preference or

discrimination against any of
the protected groups (Sec.
3304, San Francisco Police
codes). Two exemptions to
this exist: 1) where the owner
or the owners family must
share a bathroom or kitchen
facility with the tenant, or 2)
if the structures has less than
three housing units.

Public Accommoda-
tions in the Article refers to
the discrimination that could
occur in denying “..directly
or indirectly, any person the
full and equal enjoyment of
the goods, services, facilities,
privileges, advantages, and
accommodations of any place
of public accommodations”
(Sec. 3305, San Francisco Po-
lice Codes).

The enactment of the
Article empowers the Human
Rights Commission of the
City and County of San Fran-
cisco to enforce the pro-
hibitions. Individuals who
believe that they have been
discriminated against in any
of the three areas may do one
of three things. First, they
may file a complaint with the
Human Rights Commission.
Second, individuals might
pursue civil action by enter-
ing into court proceedings.
Third, individuals may do a
combination of the two previ-
ous options.

When individuals
make a complaint with Human
Rights Commission, an investi-
gation of the situation may re-
sult. If the Commission finds




discrimination, they can attempt
to resolve the conflict through
condiliation. If this approach
does not resolve the conflict, then
the Commission can turn the
complaint over to the city attor-
ney, who may then decide to
prosecute the case.

;; "Article 33 of
| the San Francisco
| Police Codes was
| the first bill in the
| state to prohibit dis-
| crimination against
| sexual orientation,
| and therefore, lacks
| many provisions
| that would be found
| in later legislation
| around the state."

Weaknesses

Article 33 of the San
Francisco Police Codes
was the first bill in the
state to prohibit discrimi-
nation against sexual orien-
tation, and therefore, lacks
many provisions that would

be found in later legislation |

In other | Of its effect on small business-

around the state.
municipalities,  protective
legislation came later when
the gay and lesbian commu-
nity increased its political
strength, and did not have
such alterations. Many of
the Article’s weaknesses can
be seen as the inability of the

gay and lesbian community
to garner enough strength
so that the legislation could
have passed without alter-
ation. This following section
centers on areas that this bill
lacks or purposely does not
cover.

In the original drafting
of the bill, there was no
thought to small business ex-
emptions. Yet in the ordi-
nance, businesses with less
than five employees remain
exempted from discrimination
in employment. This exemp-
tion resulted from an interest-
ing piece of legislative history.
When the bill went before the
Board of Supervisors for a
vote, advocates for the bill

wanted to ensure that there
i was a majority on the Board
: committed to voting for it.

Five Supervisors had commit-
ted but they lacked the neces-
sary sixth. The bills advocates

. approached all of the Supervi-
: sors, but no one would give

them the necessary majority.
Finally, Supervisor Gonzales,
who co-sponsored the bill but
would not commit to voting
for it, began negotiations with
Matt Coles. Gonzales would
not support the bill because

es. Gonzales agreed to sup-

i port the bill only if an

exemption would be included
regarding small businesses.
Rather than lose the bill in a
floor vote, Coles wanted to
ensure its passage and was
willing to agree to a compro-

mise. After much discussion,
the two parties decided on a
five employee business ex-
emption (Coles, 1993)(File
119-78, S.F. Board of Supervi-
SOrs).

Exempting small busi-
ness may have little legislative
effect, the reality being that
most businesses have at least
five or more employees. The
problem occurs though for em-
ployees working in these ex-
empted businesses; they have
no recourse from discrimina-
tion at the workplace. An even
larger policy issue remains: by
exempting small businesses,
the San Francisco government
indirectly condones discrimi-
nation against the earlier
protected groups. Any exemp-

i tion from discrimination can

be interpreted as permitting
that discrimination, it demon-
strates to the public the priori-
ties of this municipal
government.

The housing exemp-
tion mentioned earlier gives a
similar message to the San
Francisco public. The differ-
ence is that housing exemp-
tion of less than three
“dwelling units” would affect
many more tenants and land-
lords. Presently, a landlord
renting a house canlegally dis-
criminate against one of the
protected groups. Although
the Article covers a consider-
able amount of the city’s hous-
ing, removing the exemption
would give substantially
more tenants recourse

URBAN ACTION 21



against discrimination.
Another intentional
exclusion from the ordinance
comes from what the legisla-
tion mentions as “Bona Fide
Occupational Qualifica-
tion” (B.FO.Q.) (Sec. 3303,
San Francisco Police Codes).
In this situation, the company
would need to prove “1) that
the discrimination is in fact a
necessary result of the bona
fide occupational qualifica-
tion; and 2)that there exists no
less discriminatory means of
satisfying the occupational
qualification” (Sec. 3303, San
Francisco Police Codes). Not
prohibiting directly these pos-
sible qualifications could lead
to something called Disparate
Impact (Coles, 1993). This
term refers to a situation
where a policy does not di-
rectly discriminate, but the
practical effect results in the
exclusion of a disproportional
number of a particular group.
An example which occurred
within this municipality was
the practice of excluding indi-
viduals living in certain zip
codes from obtaining jobs. In
San Francisco, there is a high
density of gays and lesbians
within particular areas in the
city. In the past, some em-
ployers knew this and used
this information to discrimi-
nate by not accepting individ-
uals from particular zip
codes. When the legislation
passed, this practice was
eliminated because it could
not be considered a Bona fide
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Occupational Qualification.
When other munici-
palities introduced similar
legislation, such Disparate
Impact cases are explicitly
covered in their drafts. The
San Francisco ordinance does
not directly allow such cases
involving disparate impact,
therefore permitting discrim-
ination in some instances. If
an individual can prove that a
less discriminatory means of
meeting the occupational
qualification does not exist,
then the discriminatory prac-
tice may continue. Although
case law exists which would
support Disparate Impact
cases in San Francisco, it
should be explicitly covered
in the legislation. Imple-
menting language into the
Article, stating that “any act
which has the effect of dis-
criminating against individu-
als in the aforementioned
categories is prohibited”
would clarify this ambiguity.
Another weakness of
the ordinance results from the
lack of coverage for “per-
ceived” sexual orientation.
The Human Rights Commis-
sion handles many cases
where the complainant did
not identify as gay, lesbian, or
bisexual, but were perceived
by others as being a member
of one of those groups. Inclu-
sion of perceived member-
ship of one of the protected
classes must be added to pro-
hibit the discrimination that
some individuals face. Simi-

lar  legislation, such as
protection from HIV dis-
crimination, deals with the
category of perception be-
cause of the ambiguity of cas-
es of discrimination.

Probably the most
glaring shortcoming of Arti-
cle 33 is its lack of an adminis-
trative remedy. The process
articulated in the legislation
provides individuals with the
opportunity to file a com-
plaint with the Human Rights
Commission, yet the Com-
mission itself has no power to
remedy any discrimination
found. Empowered to medi-
ate between the two parties,
the Commission cannot order
actions be taken. In other ju-
risdictions, Human Rights
Commissions and depart-
ments have been legislated to
remedy instances of discrimi-
nation. This sends a strong
message to the citizens within
the municipality of San Fran-
cisco, conveying that the
government does not consid-
er discrimination against
these protected classes to be
important enough for the leg-
islative body to do something
about it.

Preemption and the
Future of Article 33

Much of the future of
Article 33 rests on two pend-
ing cases in the California
Supreme Court. Both center
on whether or not state or fed-
eral law preempts local law.




The concept of preemption is
that larger or more compre-
hensive legislation, such as
that at the state or federal
level, superseding or pre-
empting municipal attempts
at legislation. These two cas-
es, Delaney vs. Superior Fast
Freight and Runkle vs. Supe-

rior Court, and their implica-
tion are discussed in this
section.

The fear of preemption
for Article 33 existed through
the life of the Ordinance, pre-
dating its approval at the lev-
el of the Board of Supervisors.
Dianne Feinstein, now a Cali-
fornia State senator, in 1977
was one of the Supervisors
approached for support of
the bill by its advocates. Evi-
dence exists in the public
record that the reason she
may not have been willing to
commit to supporting the bill
originated from the fact that
she received information
from the city attorney stating
that such legislation would
be preempted from state law
(File 119-78, S.F. Board of Su-
pervisors). This issue appears
to have been subsequently re-
solved in one of the docu-

ments submitted in the public |

hearing so integral to the
passing of the legislation,
which directly addressed the
issue of preemption by stat-
ing the two instances where
municipal ordinances may be
preempted by state or federal
law. In the first instance, pre-
emption occurs if the local

law directly conflicts with
state of federal law. Second, if
the State or Federal govern-
ment demonstrate an inten-
tion to “occupy the entire
field” of a particular type of
legislation then local law
would be preempted. The
document argued that both of
these conditions do not apply
to Article 33, because sexual
orientation was never cov-
ered by higher law and that
no evidence of attempts to
cover the field existed.

Since the enactment of
Article 33, California has
added sexual orientation as
one of its protected classes in
the California Labor Code.
Section 1102.1 states:

“Sections 1101 and
1102 prohibit discrimination
or different treatment in any
aspect of employment or op-
portunity for employment
based on sexual orientation
or perceived sexual orienta-
tion” (Section 1102, California
Labor Code).

Section 1102.1 repre-
sents the state’s coverage of
individuals based on sexual
orientation. As such it has
the possibility of preempt-
ing local ordinances. In
southern California, the
case of Delaney vs. Superior
Fast Freight contests this sit-
uation. In the case, the
judge ruled that California’s
coverage of employment
discrimination preempts a

municipality’s legislation.
Currently, this case rests
in the Court of Appeals, in
hopes that theruling will
be overturned (Coles,
1993). In San Francisco,
Article 33 is being ques-
tioned directly in Runkle
vs. Superior Court which
challenges whether or not
the state’s legislation pre-
empts Article 33.

The outcome of these
cases directly affects the ad-
ministration of Article 33, re-
sulting in two possible
outcomes. If the court de-
cides that California has de-
cided to “take on the field” of
employment and housing
discrimination as evidenced
in the coverage within the
Fair Employment and Hous-
ing Act, then the aspects of
Article 33 concerning pro-
hibiting employment and
housing discrimination will
be preempted. This would
not result in nullifying Article
33, only those preempted ar-
eas. If one part of the legisla-
tion is negated, the rest
would stand because of a
severability clause in Article
33. What this means is that
San Francisco could not pro-
hibit employment and hous-
ing discrimination, so citizens
would lose the ability to file a
civil case in the municipal
courts. What would remain
is allowing the Human Rights
Commission to mediate any
disputes regarding these
types of discrimination.
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The other possible rul-
ing would state that the state
law is not attempting to cover
the area of employment and
housing discrimination. With
such a ruling, only protected
categories already covered in
state and federal law would
be preempted. If this occurs,
all of the protected classes in
Article 33 would be invalid,
save places of birth, gender
identity and possibly sexual
orientation. Protection for in-
dividuals based on sexual ori-
entation is contained in the
California Labor Code,
whereas all the other classes
are within the Fair Employ-
ment and Housing Act. The
California Labor Code does
not have the preemption
clause that is included in the
Fair Employment and Hous-
ing Act. This could be inter-
preted to mean that sexual
orientation as a category
would not be preempted by
the state law. With this inter-
pretation, the ordinance will
look almost the same as it did
when originally voted on by
the Board of Supervisors, pro-
tecting only on the basis of
sexual orientation and gen-
der identity.

Given the preemption
clause within the Fair Em-
ployment and Housing Act, it
appears probable that the
judges in these cases will rule
that the state is attempting to
occupy the field of employ-
ment and housing discrimi-
nation. The earlier ruling for
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Delaney vs. Superior Fast
Freight supports this proba-
bility. With California Labor
code 1102.1, it could also be
effectively argued that sexual
orientation is covered by the
state, nullifying all the pro-
tected classes within Article
33. What would be left of Ar-
ticle 33 would be the ability of
the Human Rights Commis-
sion to mediate any com-
plaints of discrimination in
these areas.

: "As the first lo-

| cal law protecting
individuals based on
sexual orientation in
California, Article

| 33 must be seen as

| the start of a process,

| culminating in the
inclusion of sexual
orientation on a
state level."

Article 33-
Policy Context

As the first local law
protecting individuals based
on sexual orientation in Cali-
fornia, Article 33 must be
seen as the start of a process,
culminating in the inclusion
of sexual orientation on a
state level. After its incep-
tion, its creator, Matt Coles,
revised Article 33 and incor-
porated it into the municipal
laws in Berkeley and Los An-

geles, and Oakland. By 1991, |

every major city in California,
except San Jose, had some or-
dinance where protection for
sexual orientation could be
found. The construction of
these local laws changed
slightly in each municipality,
including different aspects of
protection for each munici-
pality.

Gay and lesbian orga-
nizers used these local laws to
lobby for a state law that
would include sexual orienta-
tion as a protected class
within employment dis-
crimination. Theresult of this
was the 1992 California As-
sembly Bill 2601. The advo-
cates of the bill effectively
convinced business interests,
such as the Chamber of Com-
merce to support it. Original-
ly the Chamber of Commerce
opposed the inclusion of sex-
ual orientation in state law,
supporting the interests of
big businesses; but as all the
major cities in California be-
gan to include sexual orienta-
tion, the interests of big
businesses changed. Com-
panies could see that most of
their employees were cov-
ered in local laws, so a
statewide law would create
little impact to them. As are-
sult, advocates of AB 2601 en-
listed the support of business
interests.

AB 2601, with such
widespread support, was
signed into law in 1992. At
that point, AB 2601 became
part of the California Labor




Code 1102, adding to it sec-
tion 1102.1 mentioned earlier
(Coles, p.1, 1992). Organiz-
ers, by working through local
municipalities, created
enough pressure and support
to lead the California legisla-
ture to enact protective state
law. Although this method of
producing state law is not the

preferred, for many groups it |
represents the only way they |

can enact legislation (Gold-
stein, 1993). To attempt
statewide support for legisla-
tion protecting historically
disenfranchised  groups
would be an exercise in polit-

ical futility. Working at a |

grassroots level to garner

support, however, communi- |

ties can change their local

laws and then, as their posi- |
tion strengthens, work at the |
| community
| with heterosexuals on every

state level.
The two preemption

cases currently in the Cali- |
fornia Court systems, could |
the |
ability of groups to initiate |
this grassroots process. If the |
ruling in the two cases de- |
cide that the State covers the |
field of employment and |

irrevocably diminish

housing discrimination, then
local laws would be pre-
empted. This would rob
communities of the opportu-
nity to lobby for local laws
and then state laws as their
power increased. Any at-
tempt to add protected class-

es in these fields would have |
to occur at the state level. |
That would exclude many |

communities who need to
build their strength through
grassroots efforts.

Article 33 must also be
viewed in context of policy
for gays and lesbians in the
United States. Policy for the
gay and lesbian community
is relatively new, dating back
to the civil rights movement
of the 60s. At that time, the
gay and lesbian community
listened to the ideologies of
the other movements of the
time, and mirrored many of
the tactics used by the vari-

| ous groups. The first steps of

the gay and lesbian move-
ment began with the recogni-
tion of heterosexism in this

society. Twenty-five years !
 later this recognition is not |
enough; the gay, lesbian, bi- |
 tation, they have never met

sexual, and transgender

seeks parity

level. Article 33 addresses
three areas that the commu-
nity is seeking equality; in
employment, in housing, and
in public accommodations.

"Twenty-five
years later this recog-

nition is not enough;
| the gay, lesbian, bi-
| sexual, and trans-
gender community
seeks parity with het-
erosexuals on every
. level. "

In employment, only
state and local legislation di-
rectly protects individuals
under sexual orientation, re-
defining the importance of
Article 33 and Labor Code
1102.1. Yet many indirect
methods can be possible, al-
though no case law exists
which would support such
methods.

One possibility is to
use the federal civil rights
protection found in Title VII
of the Civil Rights Act of

: 1964, protecting individuals

in the workplace based on
“race, color, religion, sex, and
national origin” (Harvard

: Law Review ed., Sexual Ori-

entation and the Law, p. 68).

Although there have been ef-
forts to include sexual orien-

with success. Conceivably
though, one could argue a
sexual orientation case on the
grounds that it is a form of

i sex discrimination. Case law
. on this attempt has not met
: with success.
. tempts could be tried with
: the protection of “handi-

Similar at-

capped individuals” under

i section 504 of the Rehabilita-
' tion Act. In order to use this
- method, arguments would
i have to be made about how
. society considers homosexu-
. ality as a “handicap;” gay
- and lesbian individuals con-
- sequently needing protec-
! tion.
| perpetuate heterosexism in
| society,

This method would

by allowing the
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courts to consider gay and
lesbians as “handicapped”.
Obviously, federal legislation
would rectify the lack of pro-
tection, but the creation and
passage of such lies outside
the immediate future of the
gay and lesbian community.
Article 33 stands as the only
realistic form of protection
available for employment
(AB 2601 having little
strength in its application).
This also holds true for hous-
ing discrimination.

Public
tion deals with individuals
who are consumers or are ac-
cessing services.
bian, gay, bisexual, and
transgender community has
three avenues of protection
in regards to services and
public accommodation.
(Achtenberg, p.8-3, 1991)
The first deals with the com-
mon law doctrine of “public
interest” businesses, where a
business is limited in their

ability to exclude individuals

from their services. The case
law suggests that exclusion
can occur based on an indi-
vidual’s conduct, not on
their inclusion in a particular
group. (Achtenberg, p. 8-6,
1991) The second avenue
provided to the gays and les-
bians are general civil rights
laws. These laws provide
certain protections to all in-
dividuals by the use of the
language “all persons”.
(Achtenberg, p. 8-8, 1991)
Article 33 embodies the last
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accommoda- :

The les- |

avenue, which is protected-
class civil rights laws. These
laws provide protection to
individuals of certain groups
that have been identified in
the legislation. Article 33
protects individuals based
on their sexual orientation,
among other classes, within
the body of that law.

;: "The issue
| then becomes how
| will fledgling com-
| munities enact leg-
| islation. How will
| their wvoices
l heard? "

be

Synthesis

Although Article 33
may be celebrated as the first
attempt to provide protec-
tion for individuals based on
sexual orientation in San
Francisco, it must be placed
within a larger context. Arti-
cle 33 represents an attempt
by the gay and lesbian com-
munity to enact legislation
protecting gays and les-
bians. Its passage represent-
ed the political might of the
community, but the events
involved with its passage
and the subsequent alter-
ations to the bill, represented

the political naiveté of the
community. Article 33 exists
as a piece of history, for the
bill’s struggle would never
have occurred toda. The San
Francisco gay and lesbian
community has had 15 years
in which to mature and be-
come more politically savvy.
In the legislation regarding
domestic partners passed in
San Francisco in 1989, the
community demonstrated
this increased strength and
knowledge of politics.
Article 33, in some
ways, heads down the path
of legislative  antiquity.
Many of the protections it
wields, duplicates existing
state and federal law. Butin
other ways, its format can be
used as a vehicle for other
communities to gain politi-
cal strength. If the courts

. find the bill preempted by

state law, then the grassroots
attempts at creating legisla-
tion will end. For the gay
and lesbian community in
California, these grassroots
attempts are no longer nec-
essary, the community can
affect change on the state
and national level. The issue
then becomes how will

fledgling communities enact
legislation. How will their
voices be heard?
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This report will focus on reasons for the City of Emeryuville’s remarkable growth
in the past ten years. The primary reason for Emeryville’s economic growth is loca-
tion! Other important factors include: the City of Emeryville’s aggressive pursuit of
policies conducive to business retention and expansion; easy accessibility of city
staff to developers, the business community and the general public; a general plan
that provides a clear road map for Emeryville’s current and future development and
a large supply of vacant land and older, often vacant, industrial buildings which
lend themselves to creative re-uses.

Location

Emeryville’s location
is singularly the most im-
portant reason why the City
has developed so prosper-
ously since 1980. Emeryville
is located approximately
one mile from the I-80 and I-
580 interchange, two to
three miles from the free-
ways 1-24, 1-980 and I-880,
approximately 1 1/2 miles
from the Bay Bridge, 3 miles
from the Port of Oakland to
the south and UC Berkeley
to the northeast and, in
good traffic, within 20-60
minutes of three major air-
ports, Oakland, San Fran-
cisco and San Jose.
Emeryville is also serviced
by several AC Transit bus
routes and Amtrak but not
BART. However, in order to
accommodate the lack of
BART service to Emeryville,
the City has entered into a
private-public partnership
with the seven largest em-

"Emeryville’s
location is singu-
larly the most im-
portant reason why
the City has devel-
oped so prosper-
ously since 1980."

ployers to provide shuttle
service between Emeryville
and the MacArthur BART
station

This mix of location, aggres-
sive business retention and
expansion/pro-growth
policies, vacant land and
creative re-uses of older va-
cant industrial buildings
has given Emeryville a great
diversity of businesses. It
also permits Emeryville to
attract large, mid-sized and
small companies. For exam-
ple, Chiron with 2,000 em-
ployees and Sybase with

3,000 employees are
Emeryville’s largest em-
ployers. At the other end of
the spectrum are small busi-
nesses such as engineering
and architecture firms, that
are one or two people of-
fices. In the mid-range are
light manufacturing busi-
nesses such as furniture
making. Emeryville’s poli-
cies towards business have
also allowed small compa-
nies to “incubate” and re-
main in Emeryville as they
continue to grow.

Location is one of the
main reasons why Chiron, a
biotech firm and the second
largest employer chose to locate
in Emeryville. Another reason
for Chiron’s decision to locate in
Emeryville when it was begin-
ning to make plans for future
expansion in, the 1970’s, was
low land prices. In the 1970’s
Emeryville had experienced a
declinein its industrial base and
had huge tracts of land avail-
able at inexpensive prices.
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Business Development
and Retention

Other factors that influ-
enced Chiron’s decision to re-
main in Emeryville, as well as
other companies’ dedision to re-
main or locate in Emeryville,
are the city’s 5 1/2% user tax
with a cap making it the low-
est in the county. Other poli-
cies include business de-
velopment as its revenue rais-
ing source rather than assess-
ment districts, no real estate
transfer tax and a “user
friendly” permit process that
is timely, willing to answer
questions and provides more
certainty than in other cities
such as Oakland. The timeli-
ness of the permit process, in
particular, contrasts sharply
with Oakland where permits
take two or three months at a
minimum and must go
through several different de-
partments within the De-
partment of Planning and
Building.

Sybase, which started

in the owner’s garage, also il-

lustrates Emeryville’s capaci-
ty to allow a company to
“incubate” and remain in
Emeryville as it expands. The
company moved to leased of-
fice space in Emeryville in
1984 when the owner’s
garage became too small. As
the company grew it was able
to remain in Emeryville be-
cause there were large, inex-
pensive tracts of land
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available for building.

Emeryville also is
home to many small entre-
peneurships. These business-
es range from artists in
live-work space to telecom-
munications companies oper-
ating out of spaces/offices in
renovated factories.

The following is a
sample of the types of busi-
nesses in Emeryville: cater-
ing, high tech firms, biotech
firms, engineering firms, law
firms, artists, clothing manu-
facturers, architects, private
schools, skilled trades, real
estate, graphic artist, and
entertainment.

"Transportation

| is a major issue fac-
| inq employees in the
| urban market place.”

Transportation

Transportation is a
major issue facing employees
in the urban market place.
Emeryville’s proactive ap-
proach to assisting employers
in resolving transportation is-
sues further illustrates the
City’s hospitable and pro-
business attitude.

Under the Bay Area
Air Quality Management
District Regulation 13 Rule
Trip Reduction Requirement

for Large Employers (known
simply as “Rule 1”) large em-
ployers in each city in the Bay
Area must develop trans-
portation plans that encour-
age employees to use public
transportation, vanpools, etc.
To this end, large employers
located in Emeryville must
develop a plan that meets Bay
Area Air Quality Manage-
ment District (BAAQMD)
guidelines. Cities have a
choice of either administer-
ing the plan, if it is approved
by BAAQMD, or allowing
BAAQMD to handle the ad-
ministration. If BAAQMD
manages the plan, it is at no
expense to the city but the
cities must comply with
BAAQMD'’s guidelines. If the
cities manage their plan, they
must pay for it. Emeryville is
one of the few cities which
will administer its own plan,
at its own expense, because
this will allow the City
greater flexibility in working
with employers to address
transportation issues.

The public-private
partnership involving the
shuttle service is a practical
example of Emeryville’s re-
sponsiveness to assisting its
business community in com-
plying with government reg-
ulation. The partnership,
which began in 1994, will
start out as a 50-50 venture
and over the next five years
the city will gradually with-
draw from it. At this point
the shuttle service will be run




completely by a non-profit
transportation management
agency under the auspices of
the Emeryville Industries As-
sociation. However, in the
first year of operation the
City will assume primary re-
sponsibility for operating the
shuttle service as well as han-
dling the administration and
marketing. In the meantime,
the City has assisted the
Emeryville Industries Asso-
ciation in writing the grant to
Caltrans which will enable
the Association to act as the

transportation management

agency in the future.
The

MacArthur BART and has

two routes. One route runs |
along Powell Street and ser- |

vices the Watergate office

towers and Watergate condo- |

minium complex. The second

route runs along Christie !

enue.

In the future, the Cit . h .
Y marketing” with their result-

hopes to expand the shuttle

service to less densely uti- | | ’
i Important to examine.

lized /populated areas of the

shuttle service
runs from Emeryville to the |

city. In addition to assisting |

nity that is attractive to i

homeowners and renters as

well as businesses.

In order to accommo-
date the increased traffic
flow into Emeryville, the city
is also working with Caltrans
to extend the Ashby/Bay
Street exit off I-80 in Berkeley
to Shellmound Avenue and
from Shellmound to 40th
Street. 40th Street itself will be
extended into Oakland.

"Emeryuville has
| also become a retail
| and entertainment
| mecca with three
| shopping centers."

Retail

“agglomerative economies in
ing shopping externalities is
Until

the 1980’s,

food pavilion with a multi-
plex theatre and jazz club
nearby. In 1989 Powell Street
Plaza was developed and lo-
cated next to I-80. (It's charac-
teristic location (next to a
freeway) and sterile design
style does not reflect archi-
tecturally Emeryville’s turn
of the century roots. Looking
at the model of agglomerative
economies in marketing,
Powell Street Plaza does not
provide the consumer with
an opportunity to compari-

: son shop but it does offer the
. consumer the opportunity
. for one stop shopping by
 clustering many different
| types of stores together. For
example, appliances at Cir-
: cuit City, sporting goods at
. Copeland Sports or fabric at
. New York Fabrics

gourmet food at Trader Joe.
Emeryville has also

) | become a retail and entertain- |
Street and services Sybase, | ; :
o i ment mecca with three shop- !
Pacific Park Plaza, Emery ! e martienic
Bay Apartments, and busi- | pIng ceniers.
i Emeryville’s emergence as a

nesses along Shellmound Av- | . ,
. retail center the analysis of

and

The success of Powell

i Street Plaza was followed

: with the opening in 1994 of

In examining | the East Baybridge Center.

This is also a suburban style
strip mall housing “big box”
businesses. Again, this shop-
ping center does not allow for

i the shopping externality of

comparison shopping how-

i ever, the consumer expects

the business community, in- Emeryville had very little in :

clusion of the adjacent resi- | the way of shopping except

dential areas also demon- | for the many unsuccessful re- |

strates the City’s commit- | tail incarnations of The Mar- |

ment to providing a commu- ; ketplace,

. big box businesses to have the
. lowest prices and does not
i necessarily feel the need to
i comparison shop before mak-
tucked away on | ing a purchase.
| Shellmound Avenue near I-

| 80. Today The Marketplace

! has evolved into an ethnic |
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San Pablo
Revitalization

Getting away from
strip malls, Emeryville is in
the process of revitalizing San
Pablo Avenue by developing
a new streetscape which will
include new street lighting,
new curbs and other aesthetic
improvements as well as en-
couraging storefront retail
development. For example,
the owner of one of the card-
rooms is interested in ex-
panding his business along
San Pablo Avenue and has ex-
pressed interest in develop-
ing a mixed use retail/
residential development on
the remaining property on
the block. The City is work-

ing with the owner to devel- |
op a mixed use retail first

floor with apartments above.
One of the ideas the owner is

three story mixed-use devel-
opment with first floor retail,

the shop owner living up-

stairs on the second floor and
the third floor open to any-
one.

land will be relocating to

S yIE, e Rt 0 market rate housing. Since

San Pablo Avenue revitaliza-
tion, the City has required
Kaiser Hospital to build
storefront retail on that por-
tion of its property fronting
San Pablo and 53rd Street.
Additionally, across the
street from the Kaiser site on
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. San Pablo Avenue is a lot
i which straddles the Oak-

land/Emeryville border. The
City of Emeryville is working
with Community Develop-
ment Corporation of Oak-
land (CDCO), a non-profit
housing developer, from
Oakland in developing a
mixed use project which will
have first floor retail and res-
idential rental second floor
townhouses.

. "...Emeryuville is
§ committed to provid-
| ing quality lifestyle
| tor its residents and
| developing affordable
| housing...”

. Housing
currently considering is a :

The attention for most
people is on Emeryville’s eco-
nomic growth. However, it is
important to understand that
Emeryville is committed to

Kaiser Hospital-Oak- | providing quality lifestyle for

its residents and developing
affordable housing as well as

95% of the City is a redevel-
opment district, the city is in
a unique position to provide
affordable housing on a city-
wide basis.

The residential areas
of Emeryville are located in
two areas, the older part is

primarily known as The Tri-
angle, and it was built in the
early part of this century. This
area is located east of San
Pablo Avenue, west of Ade-
line and south of 48th Street.
The second area is newer and
located near I-80. It consists
of Watergate condominiums
built in 1971 as residential
rental and converted in 1979
to condominiums. The other
residential developments are
Pacific Park Plaza (condo-
miniums) and Emery Bay
Apartments.

Emeryville requires all
developers who are building
30 units or more of housing to
include 20% of the units they
develop as affordable. The
city itself encourages infill
housing and has developed
several units in the area
known as The Triangle. Fur-
thermore, Emeryville is cur-

- rently working on a project
fﬁjwhich will provide afford-
| able housing to seniors and

families. As part of the agree-
ment with Catellus, develop-
er of the East Baybridge
project, 4 acres of land has
been set aside to be devel-
oped as affordable housing.
As mentioned above, the
owner of one of the card-
rooms is interested in build-
ing a mixed use development
on his property. At the same
time, he is interested in devel-
oping adjoining property,
which is currently a hotel, as
residential. Because the total
size of both developments




will exceed 30 units, 20% will,
by law, be developed as af-
fordable housing.

General Plan

The General Plan for
the City of Emeryville man-
dates the city to “facilitate the
transition of Emeryville into
an intensively developed city
with a wide range of econom-
ic activity, befitting its central
location in the Bay Area.” It

further mandates that the city |
strengthen its tax base by en- |

couraging economic activity |
that will generate high taxes, |
develop- |
ment and businesses which |
will employ Emeryville resi- |

encourage retail

dents and seek a balance of
economic development that
will improve the jobs/hous-

ing balance for the region. | .
& &% | Conclusion

the city to do this by clearly |

The General Plan instructs

setting out the policies to gov- |
| the topic of Emeryville’s eco-

ern its implementation.

The General Plan also |
sets forth the City’s housing
objectives which include de- |
| Emeryville’s impressive eco-

veloping and implementing

i

programs to reduce the cost |
of new housing and setting
forth policies that will enable |
the City to achieve this. For |
instance, density bonus for

developers who provide af-
fordable housing, low-inter-
estloans to low and moderate
income households. The City
also includes in its General
Plan an objective and policy
plan to promote housing op-

| assignment

portunities for all economic
groups and household com-
positions. It also encourages
live-work arrangements and
has converted several former
factories to live-work spaces.

"Thereal reason
| behind Emeryuville’s
{ growth is a pro-
| growth | business
| council and a staff
| with the vision and
| creativity needed
| to implement the
{ policies of the city
1 council. "

My interest in chosing

nomic development came
from my frustration as an
Oakland resident watching

nomic development in recent
years while the city of Oak-
land is seemingly unable to
turn around its own economy.
al-

was that

though Emeryville is a much

smaller city and this automat-
ically lends itself to getting
things done more easily, there
must be other factors. The

i real reason behind Emery-

ville’s growth is a pro-growth
/ business development city
council and a staff with the vi-
sion and creativity needed to
implement the policies of the
city council. In other words,
everyone is “on the same
page.”

Just as important as a
city council and staff “on the
same page” is the General
Plan. It provides a road map
for the city of Emeryville to
follow as it competes in the

i marketplace of the 21st centu-
. ry. The plan is all-inclusive in
. its approach, encouraging a
. wide variety of industries in
. the belief that a industry, such
- as manufacturing, will al-
. ways keep the economy vital.
. The city also includes live-
 ability issues and encourages
. people of all household con-
. figurations and income levels
 to live in its boundaries.

Emeryville does pos-

| sess some of the qualities of

edge cities in terms of its eco-
nomic development. For ex-
ample, it had huge tracts of
available land which were
sold cheaply. This land in
turn was used to develop in-
dustry (Sybase, Chiron) and
housing (Watergate, Pacific
Park Plaza, and Emery Bay

My feeling at the start of this | Apartments). The approach

: Emeryville is limited by it’s

size and it’s abilitiy to devel-
op the sprawl associated with
edge cities and will always re-
tain its urban roots.
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This report explains the basis for BCDC authority to regulate boats owned by the pub-
lic and kept on San Francisco Bay. It examines the reasons why the basis for its authority
led the BCDC to adopt a policy restricting boat use to recreation. It assesses the impact of
this restriction on boat owners and finds that some have challenged it when they could not
flout it because they wanted to continue to live on their boats. It suggests, after examining
the legal basis for the policy, that the restriction would be both more consistent and more
enforceable if the BCDC altered it. The restriction should be broadened to accommodate all
those who wish to live onboard in existing marinas.

The Agency:

The San Francisco Bay
Conservation and
Development
Commision- The BCDC

By the 1960’s, contin-
ued, uncoordinated, haphaz-
ard filling of San Francisco
Bay by private individuals
and businesses as well as by
local governments had pro-
ceeded so far that it threat-
ened the entire Bay in its
historical form as a navigable
body of water and tidal estu-
ary. The long overdue recog-
nition of this fact by the State
legislature finally moved it to
declare that such filling was
“inimical to the welfare of
both present and future resi-
dents of the area surrounding
the bay.”?

Fortunately, this recog-
nition caused it to do more
than just wring its collective
hands. The legislature went

on to find that the public has
an interest in San Francisco
Bay “as the single most valu-
able natural resource of an
entire region.”2 Further, the
public interest in this natural
resource can serve the public
welfare if the public has ac-
cess to the Bay’s shoreline
and waters to pursue water-
oriented activities.3

But the recognition of
a public interest in the Bay
does not secure or protect
that interest. Recognizing
that the counties and munici-
palities around the Bay had
shown that they either were
not able or were not interest-
ed in putting protection of
the Bay and the broad public
interest before their own lo-
cal development and tax
base, the legislature decided
that it was necessary to cre-
ate a regional planning
process by which the “Bay
and its shoreline can be an-
alyzed, planned, and regu-
lated as a unit.”4 It declared

that a governmental mecha-
nism must exist for evaluat-
ing the effect of individual
projects on the entire Bay if
they involved filling the Bay
in any way. The BCDC was
the result.s

The Issue:

BCDC Regulation of
Noncommercial Boats
Owned and Berthed on
the Bay by the Public.

To begin, it is impor-
tant to make clear that the
boats this report is discussing
are the privately owned
houseboats, powerboats, and
sailboats kept permanently
on the Bay by the public pri-
marily for residential or
recreational uses.

At the time of the cre-
ation of the BCDC, house-
boats, unlike barges which
they resemble when under
tow, fell under the jurisdic-
tion of the local city or county
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where they were located and
were regulated as housing.6
Selfpropelled boats, on the
other hand, fell under the ju-
risdiction of and were li-
censed as moving vehicles by
the Department of Motor Ve-
hicles or the Coast Guard. As
moving vehicles, they were
policed when underway by
the Coast Guard and depend-
ing on where they were on the
Bay by the local police or the
county sheriff if they had
boats. When these boats were
moored or berthed some-
where on the Bay, they were
regulated only by local rules
governing marina use.”

"

;:; owever, despite
| these ordinances,
| some marinas and
| boats continued to
| beused for nonwater-
| oriented purposes.”

BCDC Reg(ulation of
Boats on the Bay:

Reason for Regulation

When the BCDC was
created, it had jurisdiction
over the Bay where boats
were used and kept, but it
was not involved in their
regulation.8 Although it is
now taken for granted that
the BCDC can also regulate
all boats, the rationale for
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regulation was originally by
no means clear. After all,
how can an agency set up to
control filling of the Bay ac-
quire jurisdiction over boats,
especially those normally
regulated like vehicles?

But boats when not
in use, if they are not then
hauled out of the water or in
transit, are normally berthed
long term in marinas. As
part of a marina, they be-
come connected to the land
and affect the shoreline that
the Commission was orga-
nized to protect.

It was in their connec-
tion to the land that they be-
came an issue for the BCDC.
The issue simply stated is

i this: boats when not in water- |
oriented uses can acquire pri- ;

vate land-oriented uses that
may be inimical to the public
interest that the BCDC was

. set up to protect.’

At first, the BCDC did

not have to restrict or stop
. land-oriented uses of boats |
i and marinas because local i

municipalities, with which
the BCDC shared planning
authority over shoreline use,
were already doing so for
other reasons. (This was the
one use of the shoreline of

the Bay on which, I believe, i

the BCDC and local munici-
palities always did agree.)
Cities, such as Sausalito, en-
acted restrictive ordinances
because they believed that
marinas and boats involved

. ing

sulted in eyesores inconsis-
tent with the character of the
surrounding community.
Moreover, as housing and
businesses, these boats and
marinas were also invariably
in violation of numerous lo-
cal planning, building, and
sanitary codes.10

However, despite these
ordinances, some marinas
and boats continued to be
used for nonwater-oriented
purposes. As a result, the
BCDC stepped in, and all
marinas and boats moored or

. berthed on the Bay were

gradually brought under
BCDC regulation by amend-
ments to the Bay Plan.11 At
about this time, other Region-
al and State and Federal
Agencies were created to
and/or became active in pro-
tecting the Bay from boats

. and marinas.12

Basis for BCDC
Regulation

How was this done?
Remember the commission
was set up to control filling of
the Bay. Boats fell under its
authority because the amend-
ment defined boats as “float-
ing fill.”

“Floating fill”
sounds like an oxymoron.
How can fill float? “Fill un-
der the act includes float-
structures.”13
Although the Act does not
elaborate, this can be taken




or berthed and stationary in
one location becomes like
fill in that it fills space along
the shoreline as surely as
would dirt or rock.

The important thing to
note here is that boats become
fill when they are “moored or
berthed for an extended peri-
od of time.” Such boats cease
to be in transit and are ipso
facto no longer used primari-
ly for water-oriented purpos-
es.4 This is fine. Moorings
and marinas are designed as
places to keep boats when not
in use.

However, boats that
have become floating fill can-
not then be put back into use
to serve as floating platforms
for some land-oriented use.
They cannot be used like an
R.V. or a commercial van, a
house or office trailer. Why?

The Commission took

the line that boats used for |
such private landoriented |
uses were inimical to the |

public water-oriented pur- |

poses allowed privately-
owned boats on public trust
lands of the Bay over which

"....boats that
have become floating
fill cannot then be
put back into use to
serve as floating
platforms for some
land-oriented use.”

i
H

they floated. Since the Com-
mission was set up to protect
these trust lands, it must reg-
ulate all uses. Regulation in
this case meant that people
using their boats for private
land-oriented purposes must
obtain use permits to begin or
continue doing so.15

Application of the
Regulation

Requiring a permit,
unfortunately, put a lot of

boat owners at odds with the |
: many days a week an owner

Commission. Many boats
tend to be large, expensive in-

taxed as luxuries. Typically,
their owners have viewed
their investment and the bur-

in any way allowable by their
design, including residential
and commercial uses. This

opinion is supported by the

fact that such uses are nor- : residential, they are always

| mally permitted elsewhere in floating fill and their owners

| California, the United States, | must obtain a permit to berth

and overseas.’6 The BCDC, |

on the other hand, has taken Bay directly from the BCDC.

the view that it was set up for A houseboat in San Francisco

| the very reason that San Fran- | Bay without such a permit is

cisco Bay is different. It can- | considered to be “illegal float-

not go on being treated like | ing fill” and can literally be

i any other body of water. .
The nature of this con-

flict has varied depending on : ing a permit to live on board
i any kind of boat is impossible

the kind of boat involved.
Since the primary use of self-
propelled boats occurs when
they are under way, they can
only come into conflict when

they are berthed or moored
for extended periods in the
Bay. But because the primary
use of houseboats occurs
when they are berthed or
moored for extended periods
of time, they are always in
conflict.7

For self-propelled
boats, this means that own-
ers can only use their boats as
residences when they are in
transit. For boats sitting in
marinas that qualify as float-
ing fill, the BCDC determines
their primary use by how

lives on board. If the owner

vestments which are heavily | lives on board more than

three days a week, the boat is
considered to be primarily a
residence and called a “live-

den Of taxaﬁon on them as aboard” which is forbidden

| conveying a right to use them ; withouta permit.18

For houseboats, the
regulation is different. Be-
cause their primary use is al-
ways land-oriented, usually

anywhere in San Francisco

. expelled from the Bay.1?

Theoretically, obtain-

because the BCDC is against
any residential uses of the Bay.
However, an exception to this
rule is made in a few cases.
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A boat can obtain a permit if
it can find a marina that has
room to take it under the ma-
rina’s allowance from the
BBCDC that five and later ten
percent of the boats berthed
there can be live-aboards?
Local jurisdictions can and of-
ten do restrict this number
even more.2! This allowance
was given by the BCDC be-
cause it decided that some
live-aboards can provide se-
curity from thieves and
vandalism for the other wa-
ter-oriented boats in the mari-
na. In other words, a few
live-aboards are allowed only
because their presence sup-
ports water-oriented uses.22

The Impact of BCDC
Boating Policy on
the Bay

Regulation of boats on
the Bay by the BCDC is based
on its boating policy. Insofar
as this policy has been imple-
mented, marinas around the
Bay should hold boats used
for recreational purposes.
There certainly should be no
new houseboat communities.
What, in fact, has actually
happened?

Survey of Boat Use

To answer this ques-
tion, it is first necessary to es-
timate the total number of
boats on the Bay. Based on
permit files, the BCDC has
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estimated that there were ap-
proximately 670 houseboats
docked in San Francisco Bay
in 1985. This number is fairly
certain since houseboats can
be identified and counted.
With the rest of the boats,
however, the situation is not
so clear cut. Based on a Bay
Area Boater’s survey, of 66

"Regulation of
| boats on the Bay by
| the BCDC is based on
| its boating policy”

marinas located in the Bay
Area in 1983, there were
16,295 berths- almost all of
which were occupied. In
these occupied berths, it is
estimated that over 1000
boats may be live-aboards, a
figure roughly consistent

with five per centrule then in |

force and most local rules.23 | ing this condition.?6

rrsnoron.

There is this caveat, however, :

according to the BCDC. “ Be-
cause live-aboard boats have
a similar appearance to other
boats and because the resi-
dential use may be estab-
lished or terminated at will,
the precise number is not

known.”24 In other words,

there are a lot of boats who
could be flouting local and
BCDC regulations, and if
they are, it is difficult to tell
whether or not they are do-
ing so.

Enforcement of
Boating Policy

Since the BCDC pro-
mulgated this regulation with
the expectation that it would
be obeyed, it must be asked
how exactly it is to be en-
forced. Enforcing this regula-
tion is not done by the BCDC.
They are not even equipped
to monitor blatant dumping
and filling. This task has been
taken on by volunteer organi-
zations like BayKeepers .25 In
the case of this regulation,
they have required that its en-
forcement be done by the

. marinas where boats are kept.

Marinas around the Bay must
obtain a use permit from the
BCDC to operate subject to
the condition that no more

: than a certain percentage of

the boats in their marina are
live-aboards. Boaters berth
their boats subject to accept-

So what actually hap-

{ pens in the marinas? Because

there is, in fact, more demand
for live-aboard permits than
the regulations allow, the
owners of boats who got to
the marina too late to qualify
under the rule and yet still
want to live on board are
forced to either live ashore or
break the rules(source: sur-
vey of several marinas by this
reporter). Because it is known
even to the BCDC that some
boat owners are ignoring the
permit requirement, the




regulation also requires the
harbor master to monitor the
nighttime activities of the
boat owners in the marina.
Not surprisingly, this regula-
tion is resented by the mari-
nas because they are being
asked to keep track of how
many nights a week a boat
owner sleeps on board. Itis a
regulation which is, practi-
cally speaking, unenforce-
able, especially in the larger
marinas. Boats are even sub-
let as apartments in Sausalito

under the noses of the har- |

bormaster! Based on my ex-

perience as a former boat !
owner, I have the impression |

that there are hundreds, if not
thousands, of people break-

ing the law some or all of the |

time. When a regulation is so
openly flouted, it is useful, I
believe, to review the legal
grounds on which it is based.

Since the BCDC is the domi- |
nant planning agency for the |
shoreline of the Bay, let us |

look at its legal authority.

Legal Basis for BCDC
Regulation:

The Legal Acts
Establishing the
Regulations

The BCDC regulates
boats on the basis of four fol-
lowing acts: first, the Califor-
nia State legislature in 1965
declared that the people of
California have a “public in-
terest in the San Francisco

. Bay."?7

This interest is an
easement interest which
makes Bay waters public
trust lands a property inter-
est founded on the California
Constitution.28 This interest
applies “to unfilled and
filled tidelands and sub-
merged lands whether they
are held in public ownership
or by private parties.”2?

:_ "The implemen-
| tation of a public
| easement right over
| the Bay under the
McAteer-Petris Act
| immediately cre-
| ated a problem be-
| cause some of the
| tidelands were pri-
| vately owned.”

Second, the McAteer-

Petris Act of 1965 was written

' to define and protect this
| easement interest by estab-
i lishing a Commission known |
| as the BCDC to act as a re- |
gional planning agency for |
i the Bay30 This agency will :
| have the authority “to issue |
... for any
i ty.”34 As a result, tidelands,

or deny permits
proposed project that in-
volves placing fill.”31

Third, the BCDC un-

der the powers given to it by
the Act drew up The Bay Plan

which established the bound-
aries of the easement and

identified the kinds and loca-
tions of uses which should oc-
cur there based on the goals of
the Act.

This Plan laid out a
general policy on marinas
and live-aboard boats under
the heading “Recreational
Uses of the Bay” which was
then incorporated into the
Act by amendment in 1969.32

Fourth, the BCDC
drew up specific agency poli-

cy and regulations consistent

. with the Act governing live-
i aboard and houseboat use of
. the Bay on March 20, 1986.33

. The Current Legal
- Status of These Acts:

Statute Law- The
McAteer Petris Act

The implementation of
a public easement right over
the Bay under the McAteer-
Petris Act immediately creat-
ed a problem because some of
the tidelands were privately
owned. Denying a permit for
development could have
been considered a taking if a
clause in the Act had not pro-
vided for the “payment of just
compensation for taking or
damaging private proper-

like Mr. Muzzi’s in Corte
Madera, became public pre-
serves.

In fact, all such dis-
putes over tideland use
must have been settled by
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negotiation because Shep-
ard’s California Citations to
Government Codes does not
indicate any cases that were
filed challenging the right of
the State to exercise an ease-
ment interest over Bay tide-
lands for land-based uses.

Agency Law- The
Regulation of
Boating Use:

Challenges to BCDC
Policy

In the past, challenges :

to the McAteer-Petris Act | ,
. Legal Boating Under the

have not attempted to over-
turn it. Rather, they have test-
ed the language of BCDC
policy and regulations based
on the Act as the agency ap-
plied them in specific cases.
From a review of West’s An-
notated California Codes and

cused on boating use in three
areas. First, the exact bound-

aries of the public easement ;

as defined by The Bay Plan
have been challenged. Be-

cause only the exact location ;

of the boundaries and not the
right to draw boundaries was
challenged, these challenges
have not affected boats
moored or berthed within the
Bay.3

Second, projects un-
derway and uses practiced at
the time the Acts was adopt-
ed that did not meet the re-
quirements of the Acts could
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seek exemptions under the
McAteer-Petris Act36 Pro-
jects and uses denied permits
as exemptions often did chal-
lenge their denial. These chal-
lenges affected the status of
both anchor-outs and house-
boat marinas on the Bay.
Third, the regulation
requiring that all live-aboards
must be in marinas was chal-

- lenged.?” This challenge mat-

tered to boats that could not
find a marina to take them or
could not afford what the ma-
rina was charging to take
them.

BCDC

Examining areas af-
fecting boating use, the fol-
lowing picture emerges of
legal boating use under

: BCDC regulation. In the sec-
cases cited in Shepards, these | ong area, agency rulings

challenges appear to have fo- |

were challenged in specific
cases governed by a clause in
the Act which allowed ex-
emptions for projects under-
way and uses occurring on

i tidelands of the Bay at the
time the Act became law. For

example, the BCDC allowed

such as the Berkeley and
Emeryville landfills because
of the economic hardship to
the community if the pro-
jects were stopped. In the
cases of anchor-outs and
houseboats, it was not so
generous. It ruled that that

current long term anchor-
outs must come into marinas
and current houseboats in
marinas must be no more
than the percentage allowed
for liveaboards. This meant
that the remaining anchor-
outs and most houseboats in
marinas found on Richard-
son Bay, Redwood City, and
elsewhere on the Bay be-
came "illegal floating fill.”38

"...anchor-outs
| and most house-
| boats in marinas
| found on Richard-
| son Bay, Redwood
| City, and elsewhere
| on the Bay became
| “illegal floating fill.""

What made them ille-
gal floating fill- different from
identical boats that had per-
mits? They were not neces-
sary to provide security for
the other boats in the marina.
The additional boats were
more than the five or ten or

i whatever percentage that the
the completion of projects :

BCDC and local municipali-
ties decided was a sufficient
number. What the basis was
for establishing how many
are necessary was not made
clear.3

Despite legal and mu-
nicipal opposition, several
houseboat communities,




notably Galilee Harbor and
the Gate Six Cooperative
in Sausalito on Richardson
Bay, fought the denial of per-
mits in the courts arguing that
they were being deprived on
their homes. Their cases have
been in and out of the courts
ever since the BCDC was first
established. It now appears
that the BCDC will have to al-
low these nonconforming
uses as exceptions to the Plan
because these marinas have
attempted to conform to local

housing and sanitary codes |

and because they do provide
a place for affordable housing
not found elsewhere in Marin
County.40

In the third area, the
agency regulation requiring
all liveaboards to be berthed
in marinas was challenged.
This regulation provide that
both licensed boats and
houseboats could obtain per-

mits if they could find a mari- |
na with space to take them as |

liveaboards. The challenge
has not come from licensed
boats that cannot find such

space because it is so easy to |
flout the rule. Instead, it has ! the State legislature creating

come from anchorouts who the BCDC were designed to

cannot afford to berth in a ifprotect San Francisco Bay.

marina. When I last checked, The key principle behind

Sausalito Yacht Harbor was

charging over ten dollars a : public trust doctrine , “a key

foot a month to berth there
and a good deal more for
liveaboards. With a big boat,
renting a berth would be
equivalent to renting an
apartment ashore. At this

juncture, the court has also al-
lowed long time anchorouts
to remain on the Bay under
certain conditions.

The problem for
houseboats built since the
Act was adopted, however, is
different because they can-
not even be on the Bay unless
they are already in a marina
with a permit from the BCDC
declaring them “legal float-
ing fill.” As a result, the
number of houseboats on the
Bay is governed by the num-
ber of marinas with available
berths for live-aboard use.4!

"The Acts

| adopted by the State
legislature creating
| the BCDC were de-
| signed to protect
| San Francisco Bay."

Public Policy Issues
Behind the Acts

The Acts adopted by

these Acts is what is known as

legal doctrine used to protect
public interests.” It holds that
“the public good is best
served by protecting certain
lands, bodies of water, and re-
sources.”42

According to the me-
dia, this doctrine is today
“under siege all around the
San Francisco Bay Delta es-
tuary” because individuals
and groups interested in the
development of privately-
owned lands with public
easements are challenging
how public trust doctrine de-
fines what constitutes the
public interest.43 Could not a
marina or a hotel be a better
use for the public of a given

: piece of the shoreline than to

leave it as undeveloped tide-

i land?

What does constitute
the public interest? How
should trust doctrine be ap-
plied? Three issues, it seems
to me, arise when this princi-
ple is applied. First, in any
given case, is the doctrine be-
ing correctly applied? Sec-
ond, when it is applied, what

: happens to private lands
. within the area of the public
. trust? And third, what private

rights remain consistent with
uses of public trust lands?
When this principle is
applied to San Francisco Bay,
I draw the following conclu-
sions from the issues raised
based on the previous discus-
sion: first, no one has disput-
ed, as far as I am aware, that
the Bay is a vital, irreplace-
able regional resource that
was in danger of being de-
stroyed in anything resem-
bling its historic form as an
estuary back in the 1960’s. No
one has disputed that if the
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public trust doctrine is to be
applied at all, it should be ap-
plied in this case. The public
should have an easement in-
terest in the Bay.

Second, the McAteer
Petris Act reconciled the pub-
lic trust doctrine with private
existing ownership of tide-
lands by recognizing that
compensation should be paid
in cases where a taking had
occurred. This outcome seems
entirely consistent with cases
such as Berman v Parker.# If
there is a dispute here, it is
over what constitutes a taking
a much wider legal issue.

The third issue is what,
I believe, has raised contro-
versy because of BCDC re-
strictions on the uses of the
shoreline. In the case of mari-
nas and boats, the following
question arises: what is
wrong with a residential

houseboat community, such ;
as the Gate Five Cooperative, |

being located on public trust
lands? It is argued that pri-
vate residential uses should
not be allowed on public trust
lands, such as the Bay, be-

cause it is comparable to al- ;
lowing squatters in Yosemite. :

Yet unlike houses in
Yosemite, marinas are recog-
nized by even the BCDC as
appropriate water-oriented
uses that do belong around
the Bay. It has also long been
acceptable public policy to
lease public trust lands in Na-
tional Forests, e.g., in Eldora-
do National Forest in the
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California Sierras, to the pub-
lic for private residential use.

It is also argued that
the Bay as public trust land
should be used for water-
oriented purposes only. By
the BCDC definition of wa-
teroriented, recreational boat-
ing is ok but residential
boating is not. It is not ok be-
cause it does not have to be
done on the water. Yet where

5 "...the regula-
| tion of live-aboards
| should be relaxed
| insofar as it does
| not permanently
| alter fill along the
| shoreline so as to
| further restrict ac-
| cess to or narrow
| thesizeof theBay. "

is comparable affordable
housing in the Bay Area?4
And it is argued that if it is
done on the water, it will tend
to block public access to the
water and water- oriented
activities. The problem is
that it is by no means clear

more impact on the Bay or on
public access to the water
than do recreational boats.
Supposedly, more shoreside
facilities have to be provided
for liveaboards further block-
ing public access. But given
that public access to the water

is provided by the marina, the
public that the shoreside facil-
ities would be blocking is the
public that keeps boats in the
Marina the liveaboard and
recreational boat owners
themselves.

In my opinion, the reg-
ulation of liveaboards should
be relaxed insofar as it does
not permanently alter fill
along the shoreline so as to
further restrict access to or
narrow the size of the Bay.
The idea of illegal floating fill
and the ten percent rule rep-

: resents a kind of zoning re-

striction that unreasonably
excludes certain kinds of

. housing. It is also almost im-

possible to enforce. I would
suggest that insisting on a
regulation that allows some

i liveaboards but not others for
| reasons which seem arbitrary
: tomany and are openly flout-

ed tends to undermine re-

. spect for the law. The proper

use of public trust lands in
the case of liveaboards of all
kinds should be through the
regulation of the numbers of
marinas allowed around the
bay rather than the number
of liveaboards in any given

{ marina.
that liveaboards have any |
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San Francisco.)
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Theauthorisagraduatestudent in Geography. He used to live on board his sailboat
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Days

without meaning, consequence, action
| am inert

surrendered to television blue light
trying to make ftranslucent

images of brutality and hatred

by reliving sweet nostalgic childhoods | conjured
and replaying film loop love affairs
through a dense fog screen -

a filtered touch up glow

like that of an fading actress

all in muted peach tones

| smoke breath sit am

inert

gaseous light bubblelike

apathetic yet wondering

what life is readlly like for others

Haiti Belfast the strip the wall

does news ever briefly pause,
pregnant with possibility?

could the world ever completely stop
resting on its axis to dream?

| sit within
armchair powerlessness

confined to 5 o clock or 11 o clock segments
distance is air twice removed
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Growing urban areas are fragmenting and destroying open space and wildlife
habitats. The Golden Gate National Recreation Area (GGNRA) servesan important
role in preserving this shrinking resource. The GGNRA's proximity to urban areas
provides recreation for humans but this use has its impacts on wildlife. Research and
studies are being conducted by scientists, park personnel and volunteers to increase
knowledge of wildlife requxrements and human-induced impacts to facilitate effi-
cient wildlife management. Examples include the inventorying and monitoring of
vertebratespecies in the Marin headlands and research on the Western Snowy Plover
(Charadrius alexandrinus) and human disturbance at Ocean Beach, San Francisco.

As the twentieth-cen-
' Gate National
Area (GGNRA). The GGN-

tury draws to a close and
human population levels
continue to rise, the demand
for housing and urban facil-
ities increases. While these

urban centers grow, the out- |

er edges of metropolitan ar-
eas have become sprawling

extensions composed of res- :
| Reyes-Farallon Islands Na- |
One of
. the United Nations Central

idential single-unit lots and
shopping centers.
the trade-offs of his growth
is a fragmentation and loss
of open space. As these
spaces shrink wildlife loses
habitat.

This urbanization and
fragmentation process which
has steadily increased since
the end of World War 1II, has
helped to emphasize the im-
portance of open space for
recreation and wildlife habi-
tat and led to the creation of

many regional, state and na- |

tional parks and reserves.
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One such park is the Golden
Recreation

RA was formed by an act of
Congress in 1972 as a unit of
the National Park System
and encompasses over 300
square land kilometers of
California’s central coast.
[As well it is part of the Point

tional Marine Sanctuary, and
California Coast Biological

Reserve dedicated in August
1989].

"The GGNRA
was the mostvisited
| unit of National
| Park System in
1| 1992with nearly 20
million visitors..."

The GGNRA was the most
visited unit of National Park
System in 1992 with nearly
20 million visitors (Howell
1993). The key to the GGN-
RA’s high number of visitors
is its accessibility. It is locat-
ed directly bordering and
within one of the largest
metropolitan areas in the

: United States—the San
: Francisco Bay Area. Its
boundaries fall within

- Marin, San Francisco and

San Mateo Counties border-
ing rural, urban and subur-
ban populations. Because
the region is highly urban-

: ized, the Bay Area’s open
: space has a variety of own-

ers. Along with Point Reyes
National Seashore, the
GGNRA includes lands
managed by the National
Park Service, other public

- agencies including the Cali-

fornia State Park System,



Marin Municipal Water Dis-
trict and the San Francisco
Watershed. Additionally,
there are private lands within
GGNRA's authorized bound-
aries such as Audobon
Canyon Ranch and those that
are in the process of acquisi-
tion such as historic ranches
in the Point-Reyes area.
Because of its geo-
graphic isolation, the GGNRA
lands contain a large number
of endemic species. Eleven of
these species are federally list-

ed as either threatened or en- !

dangered (Howell 1993). The
GGNRA’s wildlife biodiversi-
ty, therefore, is an important
resource which needs to be
protected and sustained. Pres-
sures are often put on wildlife
populations by the adjacent
human populations of urban
areas. This article lists a num-
ber of issues facing wildlife
managers at the GGNRA but
focuses specifically on two

current activities being con- |

ducted to catalog and protect
that wildlife. Wildlife issues
and concerns currently being
considered at the GGNRA in-
clude the following:
srmanagement, monitor-
ing, and control of exotic and in-

vader species such as the red fox |
i monitoring programs. How-
ell, a wildlife biologist with
| the GGNRA for the past 10

(Vulpes vulpes);

*native animal manage-
ment and monitoring;

especial management
and monitoring of endangered,
threatened and rare species such
as the snowy plover (Charadrius
alexandrinus) at Ocean Beach;

estudying the effects of
grazing on wildlife patterns in
the Point Reyes area; and

*handling concerns and
complaints from neighbors and
park users such as the uncon-
firmed sighting of a mountain
lion (Felis concolor) at Sweeny
Ridge in San Mateo County
(Chow, personal interview).

The two projects which
will be examined are the in-
ventorying and monitoring of
terrestrial vertebrates in
Marin County led by Dr. Judd
Howell, research scientist for
the United States Department

i of the Interior’s National Bio-

logical Service, California Pa-
cific Science Center, and the
project being created to pro-
tect the Western Snowy
Plover (Charadrius alexandri-
nus) by Nola Chow, wildlife
biologist for the GGNRA.
Both of these individuals were
interviewed regarding the

. history and current status of
wildlife at the GGNRA.

Part of the current
problem faced by wildlife
managers is a lack of knowl-
edge. According to Howell
(1993), there is a need for in-

i ventorying of wildlife re-

sources and natural resource

years and now part of the Na-
tional Biological Service, has
spent the last two vyears
specifically inventorying and

i monitoring GGNRA wildlife.

This task is important be-
cause in many cases the pop-
ulation sizes and dynamics
and even the species them-
selves are unknown. Before
the National Park Service can
protect the wildlife and

,, "Before the Na-
| tional Park Service
{ can protect the
| wildlife and analyze
| their relationships
| to human activities,
| they must find out
| what actually exists
| and in what qualities
| and quantities.”

analyze their relationships to
human activities, they must
find out what actually exists
and in what qualities and

quantities.
An inventory per-
formed in 1990 (Howell

1991) serves as an example
of what has been done. With
the help of volunteers from
Earthwatch, an environmen-

: tal advocacy group, a study

site was chosen in the Marin
Headlands District of the
GGNRA. At 140 randomly
selected sites in coastal scrub
and prairie habitats, volun-
teers and biological techni-
cians established trap sites
with track plates, pitfall
traps and Sherman live traps
in order to sample wildlife
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population levels. The pro-
ject is an example of how the
GGNRA is working to in-
ventory vertebrate species
diversity with the help of
volunteers who make such
work possible. The plan is to
continue these surveys as
long-term examinations of
the effects of human use on
the diversity of vertebrates
in central coastal California.

In addition to these
types of inventories, Howell
is carrying out research in co-
ordination with a number of
graduate students to investi-
gate wildlife/human rela-
tionships including:

estudies on gray foxes
(Urocyon cineroargenteus) and
bobcats (Felis rufus) with Seth

Riley, a graduate student at

U.C. Davis, on their ecology in-
cluding human contact;
estudies with a gradu-
ate student at Humboldt State
on Tule Elk (Cervus elaphus)
and their reintroduction into

human adjacent lands at Point |
Reyes peninsula; (Howell, per- :
i habitat to nest, feed and take
*future studies tracking :

sonal interview) and

and inventorying coyotes (Can-
is latrans) in the GGNRA to ex-
amine how they are interacting
with local residents including
ranchers and park visitors as
well as examining how different
groups perceive coyotes in order
to help address coyote manage-
ment issues.
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The second project is
one which began early this
year at the GGNRA. The
Western Snowy Plover moni-
toring program is being start-
ed by Nola Chow and
Daphene Hatch, wildlife biol-
ogists (studying 60 to 80
birds) which lives at Ocean
Beach in San Francisco from
late summer through early
spring. The Western Snowy
Plover was added to the list of
federally threatened species
in 1993 due mainly to loss of

| "The first step
| in managing human
| [wildlife issues is to
| establish a founda-
| tion of knowledge
| upon which to base
| management deci-
| sions.”

uses. The birds need proper

cover on coastal beaches, es-
turine salt ponds, alkali lakes
and at the Salton Sea. Itis im-
portant that the species have
a place to crouch motionless
on sandy substrate for cam-
ouflage and cover.

Just as wetlands have
been lost due to their loca-
tional desirability, so too has
the habitat of the Western
Snowy Plover been effected
by human building and in-
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tense recreational usage.
These waterfront habitats
have been highly impacted
and those areas which are left
are often popular beaches for
humans. Ocean Beach is a
good example. Western
Snowy Plovers use small de-
pressions in the sand to hide,
and they use the thin strip of
beach between the dunes and
the upper tide line for all of
their activities.

The problem at Ocean
Beach is for the most part
from unleashed dogs, and to a
lesser degree humans. The
objectives of the monitoring
and inventorying program
are to:

1) monitor the status and
trend of the population includ-
ing where they are on the beach
and how many there are at given
times;

2) monitor and docu-
ment disturbances to the West-
ern Snowy Plover including how
long they flush and whether or
not they grow accustomed to it;
and lastly,

3) educate the public re-
garding the status and require-
ments of the Western Snowy
Plover and what effects human
activities have on the threatened
species.

According to Chow
(personal interview), part of
the solution to protecting the
Snowy Plover may need to
address how Ocean Beach is
managed. The beach may be-
come a designated “critical
habitat” which would limit
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certain activities such as bon-
fires, and provide bigger
fines for violators of the leash
law. National Park System
law requires all dogs to be
kept on leashes on Ocean
Beach except in the designate
“dog-run” areas. It is only
the enforcement of theselaws
which would change. This
may cause conflict with hu-
man users and will most like-
ly draw fire from individuals
who do not want limitations
placed on their recreational
opportunities.

As is exemplified by |

the case of the Western Snowy

Plover, human activities and |
needs often conflict with those i

of wildlife, especially near ur-
ban areas. The first step in

managing human/wildlife is- |

sues is to establish a founda-

tion of knowledge wupon !

which to base management
decisions. This necessary data
is presently being researched
and compiled at the GGNRA

by research scientists and !
wildlife biologists such as Dr. |
Judd Howell and Nola Chow |
as well as by volunteers who |
are greatly needed, especially |
in times of budget cuts now |

and in the future. While con-
flicts may increase as human
populations grow and urban
areas expand, work is being
carried out today that will be
utilized to ensure appropriate
planning and management in
the future.
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Low-income rural towns, communities of color and American Indian reserva-
tions are often targeted by corporations and government agencies as repositories of
toxic wastes. Politically and economically disenfranchised individuals and groups
areparticularly vulnerable to manipulation. The manufacture, disposal and incin-
eration of harmful substances has serious consequences for resident populations
and causes adverse health effects, disrupts social cohesion and erodes economic via-
bility. When communities are excluded from land-use decisions within their home
space they can develop a sense of powerlessness.

Thisarticle explores the effects of the proposal for a radioactive waste repository
on the town of Needles, California. I interviewed various people in preparation for
this article including Llewellan Barrackman, Vice-Chairman of the Fort Mojave
Indian Tribe, members of the Chemehueviand Colorado River Indian Tribes, city of-
ficials, members of the Chamber of Commerce and residents of Needles, California.

A small American
town lost a part of its soul to-
day. The city appears the
same despite an irrevocable
change. At noon the heat
bakes the asphalt into a
glassy mirage. Mothers wait
to collect their children, who
are released from the ele-
mentary school hurting for a
new auditorium. But the sim-
ple trust and casual friend-
ship which clinches the deal
on a used car, watches a
neighbor’s house while they
visit relatives, and gives
credit for medical services
rendered has been disrupted.
Assumptions of commonali-
ty, generalized for the sake of
mutual convenience, have
turned to suspicions and
even hatred.

50 URBAN ACTION

A splintered group of
civic leaders in a small rural
community, motivated by
fear and exhausted by a ten
year siege, have entered into a
contract with people they
loathe; outsiders they once
considered the enemy. But al-
liances made for convenience
can turn treacherous in
changing circumstances.
Some folks in Needles are
saying that the mayor and the
city council signed a pact
with the devil and sold out
the city for cheap.

The small town of
Needles lies on the border be-
tween California and Ari-
zona where the Colorado
River winds cold and slow
toward Mexico. The city was
once a major stop for the San-

ta Fe Railroad with a huge
roundhouse and 1,500 rail-
road employees, brakemen,
conductors and a construc-
tion crew. The city gets its
name from majestic pinnacles
of rock rising from the desert
landscape to the southwest.
Needles is surround-
ed by the Colorado River In-
dian tribes including the
Fort Mojave, Chemehue-
vi, Quechan and Cocopah.
The reservations are on land
valued as aboriginal home-
land and for its agriculture
and proximity to the River.
The Chemeheuvi resort at
Havasu Lake attracts Anglo
refugees from the urban cen-
ters who bring power boats
and boom boxes, bags of gro-
ceries and carloads of chil-




dren. The Fort Mojave tribe
has just opened a casino and
hotel on the Nevada side of
the river. There is a cultural
and economic wall between
Needles’ city residents and
the Indians, but social forays
such as mixed marriages and
friendships are common.
Needles has eighteen
churches, an ample offering
for a city with a population of
6,000. There is one high
school, a junior high and four
elementary schools. The local
paper, the Needles Desert
Star, prints the photographs
of all thirty-five high school
graduates, portraits of young
men and women dressed in
suits and summer formals.
The young graduates have
designs to travel or attend

college near a big city or to |
simply stay at home, work at |
their father’s body shop or at |

the new giant grocery store
near the edge of town.
In October, 1994, on

the front page of the Desert |

Star next to the story about
the latest basketball

Mustangs,

clear waste dump near the
city through an act of Con-
gress (Richards 1994, p. 1).
Ward Valley is located
twenty-two miles west of the
city of Needles. In this wide,
tilting valley of creosote and
silver cholla cactus, the nu-

tri- |
umphs of the Needles High |
an article de- |
scribes an attempt by a pow- |
erful United States Senator ;
from Louisiana to site a nu- |

clear power industry plans to
bury cesium, strontium and
plutonium in shallow un-
lined trenches right above an
aquifer and eighteen miles
from the Colorado River. As
America’s 112 commercial
nuclear reactors reach the
limits of their forty year life
spans, the nuclear power util-
ities are searching anxiously
to send the wastes away be-
fore absconding from their
problematic real estate
(Bartlett 1985, p. 6).

55 "The state of
| California has se-
| lected US Ecology
| (formerly Chem-
| Nuclear), a toxic
| waste management
| corporation with a
| history of leaking
dumps and litiga-
| tion, to manage and
| operate the low-level
| radioactive waste
| facility at Ward Valley,
| California.”

Hitching his political
future to the corporations
that promote nuclear power,
including Pacific Gas and
Electric and Southern Cali-
fornia Edison, Governor
Pete Wilson has been push-
ing the dump project with
the assistance of the Califor-
nia Department of Health
Services, the agency tasked

with protecting the health of
the residents of the state
(Goldstein 1986, p. 3). The
Bureau of Land Manage-
ment is the federal agency
responsible for the adminis-
tration of the land at the pro-
posed dump site. Officials
within the Bureau have been
working to accommodate
Wilson, the Department of
Health Services and the cor-
porations which support the
project.

The state of Califor-
nia has selected US Ecology
(formerly Chem-Nuclear), a
toxic waste management
corporation with a history of
leaking dumps and litiga-
tion, to manage and operate
the low-level radioactive

: waste facility at Ward Val-
ley,
: 1991, p. 6). US Ecology and
 its parent company Ameri-
. can Ecology have had finan-
 cial ties to Browning Ferris
. Industries, a waste manage-
. ment giant which has been
. convicted of antitrust viola-
 tions,
. dumping,
. and numerous violations of

California (Dresslar

price-fixing, illegal
security fraud

environmental regulations
(Lipset 1990, p. 26). The

: company has been criticized
. for its incompetence (Gold-

stein 1986, p. 3) and the se-
lection of the site has
generated much controversy
because of concerns about
contamination of the soil,
ground water and the Col-
orado River (Hilton 1993).
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In 1994, the US Fish
and Wildlife Service desig-
nated Ward Valley as critical
habitat for the threatened
desert tortoise (USFWS
1994). The area is considered
sacred and of cultural value
to the Fort Mojave, Cheme-
huevi and Colorado River
Indian Tribes (Barrackman
1994, pers. comm.)

US Ecology came to
Needles in 1985, set up an of-
fice and a “community infor-
mation center,” employed
local residents for mainte-

nance duties and sponsored
school outings, picnics and |

supported the high school
baseball team. The dump
contractor provided the
schools with a few comput-
ers and gave scholarships
in math and science. US
Ecology took air-condi-
tioned busloads of Needles
residents and students on
field trips to their radioac-
tive waste dump fifty miles

away in Nevada, bag
lunches provided.

The company ne-
glects to inform their

guests that the dump has
leaked dangerous radioac-
tive materials into the sur-
rounding area, that their
landfills in Kentucky and
Illinois have discharged
long-lasting and highly
toxic radionuclides into
the soil and ground water
and that one of their
dumps is a Superfund site
(Hirsch 1994).
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US Ecology promised
jobs for the community and
benefits for the area Indian
tribes. They even insisted
that the dump could enliv-
en Needles’ economy.

The City of Needles
and the Needles Chamber
of Commerce have passed
numerous resolutions op-
posing the dump stating
their concerns about the
safety of the project and the
effect of a nuclear dump on
property values. When a
company representative of-
fered to build a museum
and cultural center for the
Fort Mojave Indian tribe he
was escorted off the reser-
vation (Barrackman 1994,
pers. comm.).

The company has in-

waste to be buried at Ward
Valley would come from hos-
pitals, biotech companies and
research facilities (Dames
and Moore 1991). But citing
Department of Energy statis-

. tics, researchers and activists
. have asserted that the majori-
ty of the longest-lived and |
of the Chamber

most dangerous  wastes
would come from nuclear
power reactors (SOR 1993).
Needles residents wanted to
be rid of the unwelcome in-
vader, responding like a body
to a disease.

Members of the Nee-
dles Chamber of Commerce
have debated the dump pro-
ject for years over breakfast
in the back room of the Hun-

gry Bear restaurant. The
meetings start at 7:00 am so
that shop owners can open
their businesses on time.
Some of the members have
fought against the project
with fact and fury. Others
have proposed that the town
seek impact fees.

The proposal for a nu-
clear dump has had its effects
on the town. Developers
have withdrawn plans to
build housing for a town that
may become the nation’s nu-
clear waste repository and

- new homeowners must sign
- a contract absolving the sell-

er from liability in case prop-
erty values would plunge
along with the construction
of the dump (Vinso 1992).

i The waitress interrupts a
sisted that the radioactive |

passionate speech about the
possibility of contamination
of the ground water with the
delivery of armloads of hot
cakes and hash browns. The
proprietor of an auto parts
store takes advantage of the
break to offer a joke about
Mutant Ninja Turtles.

A prominent member
recom-
mends that the city ask for
compensation should the
dump be forced on them and
suggests negotiations with
the dump contractor and the
state of California. One of
the meeting participants
steps outside to report on
the discussion with a cellu-
lar phone provided by US
Ecology.




On the horizon, the
City Manager sees opportu-
nity in enterprises such as a
port of entry on the inter-
state and a penitentiary. A
contract with the state to
house criminals would bring
revenue and an agricultural
inspection station on the In-
terstate would provide a few
jobs, at least through the
construction phase. “What
else can we do?” he says
with resignation.

"Exhausted
| from the siege, the
| small desert town
| rests in wait. The
| City’s  leaders,
| embroiled in an
| ugly recall cam-
| paign, have lost
| sight of the small
| victories won by
| the diverse coali-

| tion of groups
| fighting against
| the dump.”

After months of pres-

sure and afraid that remote |
machinations in |

political
Sacramento and Washing-

ton, D. C. would site the |
dump against their will, city :

officials gave in to an offer
by lobbyists for the dump
contractor to trade their op-
position for impact fees.

In the birch paneled |
City Council Chambers, the |
City of Needles signed a con-

i pensation legislation,
i were rudely dismissed by a

leglslators

tract which exchanged their
rights to challenge the dump
in the courts for a promise
by,anuclear industry lobby
group to shepherd a commu-
nity compensation package
through the state legislature.
A surcharge on every cubic
foot of waste would be paid
to the city.Needles could get
as much as $1.5 million per
year, $45 million throughout
the 30 year operation of the
dump. News of the deal
spread across town in a flur-
ry of anger and disbelief.
Telephone calls flooded the
switchboard at City Hall as
the council members signed
the contract behind closed
doors.

The city’s leaders say

that they made the best deci-

sion for Needles, that they
seized the moment and tried
to bring some resolution to a
problem they neither asked

. for nor fully understood. But
| the tribes and town residents
' who had lead the fight
i against the dump felt be-
| trayed by those who lost
faith. The toxic process of :
. gered Species Act. According

systematic predation tears

through communities with
: Service, Ward Valley is some

intense social and economic
challenges.

When the Mayor of
Needles and the City Manag-

er traveled to Sacramento to |

testify in support of the com-
they

i committee of preoccupied

The promised _

support was never delivered
and the hopes for reparations
died. Needles gambled poor-
ly and lost.

At the river park
across the railroad tracks,
the children play as if their
lives depend on it, swinging
on ropes attached to cotton-
wood trees. They fly high
before plunging into the
wide, deliberate waters of
the Colorado River. Workers
home from the railroad yard
watch the news and slowly
push themselves toward
sleep with vodka and grape-

- fruit juice.

Exhausted from the
siege, the small desert town
rests in wait. The City’s lead-
ers, embroiled in an ugly re-
call campaign, have lost sight

i of the small victories won by

the diverse coalition of

: groups fighting against the
. dump.

In 1993, a lawsuit
brought by environmental
groups and American Indian

 tribes stalled the dump pro-

ject in federal court with the
protections of the Endan-

to the US Fish and Wildlife

of the very best habitat for the
threatened desert tortoise

: (USFWS 1994). The tortoise

has lost half its population in
the last seven years due to

: habitat destruction and the
. species has been forced to the

edge of extinction (Berry
1991).
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The lawsuit stopped
a federal land transfer and
placed the Department of
the Interior on a nine-
month deadline to desig-
nate critical habitat for the
federally listed tortoise. A
critical habitat designa-
tion outlines the geo-
graphic areas needed for
the recovery and conser-
vation of a listed species
(Rohlf 1989, p. 65). After a
four month administrative
review, 6.4 million acres of
critical habitat was set
aside the desert tortoise,
including Ward Valley
(USFWS 1994).

In June, 1994, a state
court in Los Angeles sus-
pended the license of the

contractor because of con-
cerns about the potential for |

the contamination of the
Colorado River. Scientists
with the US Geological Sur-
vey have documented the
potential for radionuclide
migration through frac-
tured media (Hirsch 1994).
Secretary of the Interior
Bruce Babbitt has directed
the National Academy of
Sciences to investigate the
threat to the Colorado River
and the potential for ad-
verse effects on the desert
tortoise.

A national coalition
of environmental organiza-
tions, technical experts, and
citizen’s groups have had a
profound influence on the
seemingly inexorable at-
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tempts to site the dump,
and the resistance of the
area American Indian tribes
is a constant force, sure and
provident.

"A national
| coalition of environ-
| mentalorganizations,
| technical experts,and
| citizen's groups have
|| had a profound influ-
| ence on the seemingly
| inexorable attemptsto
| site thedump,and the
| resistance of the area
| American Indian
| tribes is a constant
| force, sure and provi-
| dent.”

But the decision to site
the dump may be taken out
of the hands of both stake-
holder and the courts. In Oc-
tober, 1994, United States
Senator Bennett Johnston
from Louisiana introduced a
bill which would transfer
federal lands at Ward Valley
to the state of California, ex-
empt the project from the
protections of the Endan-
gered Species Act and pre-
clude  judicial review.
Johnston leads the Senate in
contributions from the coun-
try’s nuclear power indus-
tries. Within a harrowing few
weeks, a national grass roots
effort to stop Johnston’s po-
litical maneuvers succeeded.

In a letter to Presi-
dent Clinton dated March
1995, Congressman Don
Young and Senator Frank
Murkowski, chairmen of
the House and Senate Nat-
ural Resources Committees
have demanded that the ad-
ministration transfer the
land and begin construc-
tion on the dump. Activists
expect another attempt by
Johnston to pass legisla-
tion, perhaps in the form of
a last-minute “stealth”
amendment attached to the
bill with bipartisan sup-
port.

Out of the ashes of
Needles’ dance with the
nuclear industry a slow but
certain resolve is returning
to the city. Many area resi-
dents remain steadfast in
their opposition, some
have threatened to move if
the dump goes in, and oth-
ers have fallen into the
mire of cynicism and apa-
thy. Those who chose to en-
gage in the battle to save
their homes are fighting
with the determination of
people who have every-
thing to lose.
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A Night At Zim's

Mavis tries to remember it all

menus on table one

tabasco at the bar

biscuits and gravy with a side of fries

at table six

What am | doing here she wonders

the death of her husband

took her to places she never thought she'd see
and she felt too old,

too damn tired to begin it all over again

at the age where everyone is either

honey or sweetheart

no one respects her position

no one asks for her life's knowledge and wealth of experience
along with their never ending refills of need

she never became the coffee waitress guru

she once imagined possible

dispensing advice to the youth of America

The cook, too, has a glazed look in his eye

No amount of speed can make this worthwhile he thinks
leaning above the bubbling deep frier

he and Mavis exchange compassionate glances

of exhaustion

The factory worker at table eight is hammered again

Mavis knows nothing good can come of this

he's throwing sugar packets and menus at the dark skinned people
who are stealing our jobs and ruining the country

and shouting for someone to give him

a fucking cigarette

Mavis pulls one out of her pack to shut him up

he tells Mavis
that she's the best friend he ever had
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 year. Sir ee'1989 thirteen cyclzsts have been kzlled The rumzﬁcatzons of these acczdents '
areexperienced not only by cyclists, but by others who would ride if it were less danger-
ous and by the czty asawhole in the formof heavy traffic with all its symptoms Causes re-

inthe wor' ing und enforcement of laws, failure of motorists tosee bicycles and cyclists’
failure to make themselves seen. Policy tools explored here include: clarifying traffic
laws; intersection-specific accident reduction programs; widening streets and striping
bike lanes,and closing Market Street to automobiletraffic.

When most people
think of San Franctsco cy-
clists, they picture raggedy
young messengers riding on
busy financial-district side-
walks, or commuters with
crazed expressions darting

between the lanes of traffic at :

breakneck speeds on Gough
Street. “They must be in-
sane,” motorists comment

with detached awe. In that |
: the problem. In the following

statement lies much of the
problem with bicycle safety
in San Francisco. Firstly, bicy-
clists appear to motorists to
be highly vulnerable. Any-
one who would subject them-

selves to such an apparently

frightening lack of control
must be crazy. Because of the
apparent danger to cyclists,
people who ride bicycles
have, by nature, a proclivity
for taking chances, and may
in fact take more chances on
a bicycle than would the av-
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: tending an already over-used
term, bicycles, as a form of
transportation, are marginal- :
ized. The causes of safety |

risks to cyclists in San Fran-
cisco are largely related to the

report, the problem is out-
lined, causes identified, and
policy tools explored which

i should serve to reduce acci-

dents and bring bicycles into

reduction in accidents, em-
ploying methods visible to

the public will not only save |
i lives and prevent injuries. It

will also increase bicycle use
by lowering the risk that cy-

. cling poses.
erage person. At risk of ex- !

THE PROBLEM:

Between 1989 and
1993, 2,353 bicycle accidents
occurred in San Francisco.

fact that the bicycle is not ; The numbers have varied lit-

seen as a valid alternative to tle from year to year, ranging

autos and public transit. Poli-  from 424 in 1989 to 496 in

cies should be conceived and ; 1992. Most of these occurred

ization in mind as the root of | tor vehicles. Between 1989

: and 1993 there were ten fatal

bicycle accidents. In 1994,

. there were three cyclists

killed.
Hospital expenses
have been calculated as fol-

a more prominent position as ; lows: According to the Profile

a form of transportation. A | of Injury in San Francisco,

: hospitalizations of victims of

all motor vehicle accidents in
the city costs $4 million per
year. An average of 3.5 per-

. cent of motor vehicle accident

victims are cyclists, so the cost
of treating these can be
roughly estimated at $120,000




for that year. Given that not
all bicycle accidents involve
a motor vehicle, the cost of
hospitalizations for all bicy-
cle accidents is estimated
at between $127,200 and
$136,800. This figure is based
on information in Injuries to
Bicyclists: a National Per-
spective, which lists auto-
mobiles as being involved in
86-94% of fatal bike acci-
dents. Unfortunately, neither
the city paramedics nor the
paramedics billing depart-
ment was able to adequately
estimate the cost of sending
ambulances for injured cy-
clists. Likewise,

the cost of police service in-
volved in bicycle accidents is
not recorded separately from
that of other accidents.

The public’s percep-

tion of bicycle safety is uncer- |

tain. Because it is difficult to
measure quantitatively, it ap-

Officer
Moranda of SFPD Traffic
Administration reports that |

pears that no studies have |
been published on the matter.
There is, however ample evi-

dence that more people

would ride bicycles if it was |
perceived as being safer. Us-
ing studies that ask under |
! classified as “cyclist at fault."

what conditions they would

use a cycle regularly respon- |
i these in San Francisco is not

dents overwhelmingly state
that if bike paths were avail-
able they would use them.
One such piece, by Nigel Un-
win of the Manchester Health
Authority, asked more specif-
ically about safety. Of 152

. known. In fatal accidents, |
however, seven out of ten i
since 1989 report that the cy- |
clist was responsible. Dave :
19.6 times more likely to in-
. cur a head injury than those

noncyclist respondents, 104
gave “too dangerous” as the
reason they did not ride bicy-
cles. It stands to reason that
the more injury-causing and
fatal bicycle accidents that
come into the public eye, the
more fearful people will be of
using a bicycle.

;; "...more people
| would ride bicycles
| if it was perceived
| as being sa

PROBLEM CAUSES:

At the root of the prob-
. involved. Most of the cycling

lem of bicycle accidents in
San Francisco is failure by cy-
clists, drivers and public

i planners to see the bicycle as

a form of transportation that
warrants attention. Bicycles

are unlike cars in many obvi- i
ous ways, and have unique |
. volved a bicyclist over age 17
. (Smith 8).

needs which cannot be filled
by roads and traffic regula-

tions which are set up to ac- |
 the difference in cyclist age
i plays a role is that of helmet

i commodate cars.

One way in which this

problem is played out s in ac- |
cidents which are officially
. more widespread helmet use
The overall percentage of
. number

Snyder, Executive Director of
the San Francisco Bicycle

Coalition, feels that these
numbers represent an injus-
tice to bicyclists. Officer Jim
Moranda of SFPD Traffic Ad-
ministration and Pete Tan-
nen, the San Francisco Bicycle
Coordinator, agree that most
fatal and injury bicycle acci-
dents are legally the fault of
the cyclist; frequently, howev-
er, these accidents are pre-
ventable by the motorist.
Furthermore, a study by Al-
lan F. Williams concluded
that cyclist responsibility was
negatively correlated with
age. According to Williams,
only 34 percent of cyclists

: aged twenty-five and older

were probably responsible for
accidents in which they were

accidents in San Francisco,
unlike the country as a whole,
occur with cyclists who are
between the ages of twenty
and forty. Between 1991 and
1993, 81 percent of reported
accidents in San Francisco in-

Another area in which

use. Most experts and bicy-
cle advocates agree that

would greatly reduce the
of injuries and
deaths in bicycle accidents
nation-wide. Three studies
estimate that unhelmeted cy-
clists are between 4.2 and
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wearing helmets (Sacks et al;
Wasserman et al; Buccini).
Sacks reports that 62 percent
of all bicycling deaths are
caused by head injuries. And
the proportion of those with
bicycle-related injuries who
sustain head injuries is cor-
related with age, with
younger victims being most
prone to head injuries
(Sacks et al, Baker et al 59).
Sacks found that between
1984 and 1988, 53% of very
young children (0-4) who
were in bike accidents re-
ceived head injuries, com-

pared to 14% for the sixty to :
. for the League of American

sixty-nineyear-old group.
As stated above, San Fran-

cisco’s average cyclist age :
represents an abberation: |
four-fifths of accidents here
involve cyclists over 17. Al- i

though helmets greatly re-
duce the risk of head
injuries, their promotion
merits the most attention for
children, and so will not be
given further consideration
here. California recently
passed a law requiring all
cyclists under the age of
eighteen to wear a helmet.
The effectiveness of
high-visibility clothing in
preventing accidents is an
accepted fact. High-visibility
clothing is more important
in San Francisco than safety
lights (which are required at
night), because 78 percent of
all injury accidents here oc-
cur between the hours of
seven a.m. and seven p.m.
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(Wilbur Smith Associates).
In concurrence with virtual-
ly every bicycle safety pam-
phlet in print, the San
Francisco Bicycle Advisory
Committee reccomends that
cyclists wear “light and
bright colored clothing.”
This is a safety measure
whose importance is often
understated, for accidents that
can be prevented by the motor
vehicle driver seeing the cyclist.
The number of accidents that
these represent is unknown.
Nonetheless, Dave Snyder
(of the San Francisco Bicycle
Coalition), and the trainers

Bicyclists feel that it is sub-
stantial. So cyclists in San
Francisco not wearing bright
colored clothing can be
viewed as an indirect cause
of accidents in that it causes
them not to be seen by dri-
vers.

ﬁ "...Dave Sny-
| der sees the number
| one cause of bicycle
| accidents in San

| Francisco as cy-
| clists’ failure touse
| afull lane.”

Another factor which
causes cyclists not to be seen
by motorists is cyclists using
the portion of the lane to the
right of moving traffic. Dave
Snyder sees the number one
cause of bicycle accidents in

: American

San Francisco as cyclists’ fail-
ure to use a full lane. Five of
ten fatal accidents for which
some logistical information
was available occurred par-
tially as a result of cyclists be-
ing between lanes of traffic.
These include doorings,(in
which the cyclists runs into a
car door opened into the bike
zone), cyclists passing cars on
the right, and making turns
assuming autos will leave
space on their right for a cy-
clist they don’t know is there.
The number of nonfatal acci-
dents which could potentially
have been prevented by cy-
clists using the full lane, be-
tween 1991 and 1993 was 191,
or about 21 percent of all acci-
dents. In their nationwide
training program, “Effective
Cycling,” the League of
Bicyclists  rec-
comends more aggressive cy-
cling tactics. These include
using a full lane when the
street is not wide enough to
accomodate an auto, a cyclist
and a car door. Relegating
themselves to a small portion
of the far right-hand side of
the lane is one way that cy-
clists play a role in the mar-
ginalization of bicycles as a
form of transportation.
Passing on the right is
a violation of section 21202 of
the California Vehicle Code.
The San Francisco Compre-
hensive Bicycle Plan lists
passing on the right when un-
safe the third highest cause of
bicycle-at-fault accidents in




the city between 1991 and
1993. The qualifier “when un-
safe” implies that there are
times when it is acceptable
for a cyclist to pass on the
right. Because the bike zone
is to the right of the lane, the
law, as it applies to cyclists is
ambiguous.

In many cases, obey-
ing the law is a safety hazard
to a bicycle. Passing on the
left is an example. When cars
are backed up at a stop light,
the cyclist is obligated to
move to the left lane in order
to pass them. Crossing one or
more lanes of heavy traffic,

then crossing back to the |
right when traffic begins to |

move is, doubtless, far more
dangerous than continuing
forward in the bike zone past
halted cars. Another murky

area is the part of CVC 21202 |

which states that a cyclist
should use the right side of
the lane unless the lane is of
“substandard width,” de-
fined as “too narrow for a bi-
cycle and a vehicle to travel
safely side by side within the
lane.” But the lack of striped
lanes leaves “safely” to be in-
dividually defined. Many or-

ganizations, including the |
League of American Bicy- |
clists and the San Francisco |

Bicycle Coalition, reccomend
that cyclists use the full lane
in most circumstances. Con-
versely, many auto drivers
appear to feel that cyclists
should always wuse the
right-hand part of the lane.

A rarely-mentioned
factor in bicycle accidents is
the influence of alcohol.
Probably the same frame of
mind that causes this prob-
lem to go unnoticed by many
researchers and bicycle advo-
cates is at fault for the prob-
lem: even cyclists appear not
to consider the bicycle a vehi-
cle, with the same responsi-
bilities and rights as autos.
Two recent studies, one by
the Johns Hopkins Injury
Prevention Center and one
by the University of Kuopio
in Finland, found that a high
proportion (24.1 percent and
23 percent, respectively) of
cyclists who were involved in
accidents were legally intoxi-

"A rarely-men-
tioned factor inbicycle
accidents is the influ-

ence of alcohol.”

cated (Li and Baker, Olkko-
nen and Honkanen). There

have been no such studies in |
: cycles do not come equipped
| with speedometers, cyclists
. cannot be expected to know
. how fast they are going. This

San Francisco, so the propor-
tion of cycling accidents here
for which alcohol may be par-
tially responsible is difficult

to estimate. However, the |
. ginalization of bicycles plays
i an important role. Speed

role of alcohol is related to the
time of day at which acci-
dents occur, with most
alcohol-related crashes hap-
pening after 10 p.m. (Lind
and Wollin 22). The fact that
most accidents in San Fran-
cisco take place before 7 p.m.

suggests that the responsibil-
ity of alcohol is smaller here
than it is in other cities.
Unsafe speed is listed
in the Comprehensive Plan
as the number one violation
in accidents involving bicy-
cles in San Francisco. Of
these cases, 66 percent are
listed as the fault of the cy-
clist. This is an area that
demonstrates the inadequa-
cy of Vehicle Codes as they
apply to bicycles. There are
no posted speed limits for
bicycles. As stated in CVC
21200, cyclists are subject to
the same rights and duties
as the driver of a vehicle. But

. it is highly unlikely that,
i with average speeds of 15

m.p.h., cyclists could have

i violated the speed limit in
: the majority of cases. Only
: three of the thirteen intersec-

tions at which five or more
accidents occurred between
1991 and 1993 include steep
downgrades. There is no
clear demarcation of what
constitutes “unsafe speeds”
for bicycles. And because bi-

is another area in which mar-

limits are clearly meant to
apply to cars, and the differ-

i ent capacities of bikes were
| not considered in their post-
i ing.
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When automobile
drivers are at fault in
injury-causing accidents,
there are three major causes
that relate to drivers failure
to see and yield to a cyclist
with the right-of-way. The
causes are, l)opening car
door when unsafe; 2)failure
to yeild when turning left;
and 3)unsafe turn and/or
without signaling. In each
of these circumstances, the
cyclist is usually visible to a
driver who is looking for bi-
cycles. In these cases, if the
driver in a car with a nor-
mal field of vision looks for
cyclists who are riding in

"San Francisco
has many ‘suggest-
ed bicycle routes’
which, if they were
safer, would ade-
quately fill most of
the major recre-
ational and com-
muter needs of San
Francisco cyclists.”

the bike zone, the bicyclist
will be apparent. Bicycles
do not make themselves
known as readily as autos.
By size alone, a bicyclist
takes up a far smaller por-
tion of the drivers field of
visions so drivers have to
make more effort in order to
see them. This is an area in
which the city’s failure to
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mark bike lanes plays a role.
The U . S . Department of
Transportation reports that
a bike lane stripe causes
motorists to check for traffic
in that lane (27). So the lack
of a striped lane causes mo-
torists to be less aware of
the presence of bicycles and
can be viewed as a cause of
drivers’ failure to look for
bikes.

San Francisco has
many “suggested Dbicycle
routes” which, if they were
safer, would adequately fill
most of the major recreation-
al and commuter needs of
San Francisco cyclists. Of the
thirteen intersections that ex-
perienced five or more acci-
dents in the last five years,
eleven are located on sug-
gested bicycle routes. The
other two are one block from
suggested routes. Of suggest-
ed routes, only four are
paved paths separated from
car trafficand only one is des-
ignated as “bikes only,” mini-
mizing pedestrian traffic. The
streets of some of the sug-
gested routes have either

i been widened, or are sched-

uled to be widened. Current-
ly, nine out of twenty-four
existing bike ways identified
by the Comprehensive Plan
have cycling zones of three
feet or more. The majority are
not striped. The lack of ade-
quate bike zones is a govern-
ment failure. When streets
were being laid out, planners
failed to accomodate the

needs of cyclists, as separate
from those of motorists and
pedestrians. The lack of orga-
nization and smaller number
of cyclists at that time meant
that they were largely ig-
nored .

Obstacles in the road
are responsible for an unde-
termined number of acci-
dents. They may be
responsible for many of the
6-14% of accidents that do
not involve motor vehicles,
but they also may be respon-
sible for others, in which cy-
clists alter their paths to
avoid obstacles, putting
themselves in the path of an-
other vehicle.

POLICY TOOLS
AND
CONSTRAINTS:

Because the root of the

. problem of bicycle accidents in

San Francisco is the marginal-
ization of bicycles as a form of
transportation, policies that
bring bicycles into the public
view, both figuratively and lit-
erally, should be emphasized.
With this in mind, the fol-
lowing analysis of policies to
reduce accidents focuses
primarily in a few specific ar-
eas. These include: 1)clarifying
traffic laws as they apply to bi-
cycles; 2)utilizing the Depart-
ment of Motor Vehicles to
disseminate information and
possibly institute licensing for
bicycles; 3)intersection-specific
accident reduction programs;



4)widening streets and striping
bike lanes; and 5)closing Mar-
ket Street to automobiles. All of
the above most efficiently
bring bicycles into the public
eye, helping to promote their
use for everyday transporta-
tion. Other policies, which
deal specifically with some of
the problems brought up in the
“Problem” section of this re-
port will also be discussed, but
in less detail than those that are
seen as most efficiently pro-
moting bicycle use by reducing
accidents.

Citing cyclists, accord-
ing to SFPD officer Jim
Moranda, is low priority. Rel-
ative to violations by mo-
torists, cyclist infractions
place few lives in danger.
And given that as many as
75% of cyclists in the city reg-
ularly break the law, citing
them may be the wrong way
to probate safety.

At stop signs, San
Francisco Police Department
Officer Lois Perillo suggests
"a dramatic slowing down
and an appropriate yielding
to the first vehicle at the inter-
section.” The idea that the
law should be applied differ-
ently to bicyclists than auto-
mobiles has not been given
much attention, but it seems
to be de facto law in cases of
stop signs and passing on the
right. Another area where the
law is applied differently to
bicycles is in defining “un-
safe” speeds. California
Highway Patrol Officer Ma-

her says that the speed limit
for bicycles is determined by
road conditions and braking
ability. But technically, the
same speed limits apply to
bikes as to cars, so this is an
ambiguous area. As stated in
the “Problem” section of this
report, cyclists were held re-
sponsible for 66 percent of
accidents between 1991 and
1993, for which “unsafe
speeds" were the cause. This
analysis suggests that speed
limits for bicycles should be
more clearly defined.

"The problem
| of bicycles and the
| California Vehicle
| Codes is more than
| ambiguity.”

The option of applying
some laws differently to bicy-
cles warrants more study.
Perhaps if cyclists were cited

differently and consistently,
. ing would be useful in San

for instance for not yielding
instead of not stopping at
stop signs, cyclist behavior

i could be more predictable
i and safer without subjecting
i them to laws that were con-

cieved for autos and were,
only by extention, applied to
bicycles.

The problem of bicy-
cles and the California Vehi-
cle Codes is more than
ambiguity. In many cases,
obeying the law is a safety
hazard to cyclists. Defining
CVC 21202 more clearly and

making it known to bicyclists
and drivers would help. Still,
the issue of “safely” sharing a
lane is a matter of perspec-
tive: many auto drivers feel
uncomfortable passing bicy-
cles which are sharing their
lane. They pass by either
changing lanes and giving the
bicycle full breadth or they
grit their teeth and pass
quickly and closely, trusting
the cyclist to hold his or her
line. Adult cyclists do tend to
ride straight. Unexpected
swerving is usually a prob-
lem of cyclists under 16
(D.O.T. 20). However, accord-
ing to the D.O.T., motorists’
misjudgement of space re-
quired to pass occurs most
commonly with older cyclists
(20). The addition of striped
bike zones would alleviate
this problem, by objectively
defining the space required
for bicycle use and making it

i visible to all road users.

High-visibility cloth-

Francisco, because most acci-

i dents occur during daylight
. hours, when safety lights are
less effective, and not legally

required. But the fact that
most accidents occur during
the morning and evening

i commute hours on week-
i days suggests that bicyclists

are going to and from work.

: These would be likely to be
: wearing clothes which are

not brightly colored. But
most safety materials em-

phasize the importance of
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wearing bright colored cloth-
ing. As a mandate, this
would be hard to legislate
and enforce, unless strict
guidelines were set as to
what constitutes “bright.”
But the option of making in-
expensive, reflective arm-
bands or sashes available at
low cost and or mandatory
may be more viable, and de-
serves closer attention. At
around a dollar an armband,
the cost per cyclist would be
fairly inexpensive. But the
number of cyclists in San
Francisco is not known, and
the cost of distribution
should be investigated.

Safety programs are
very useful for the cyclists who
use them. It has been shown
that children who participate
in bicycle safety programs in
school get in fewer accidents.
Predictably, League of Ameri-
can Bicyclists’ Regional Di-
rector, Alan Fokosh, explains
that the cyclists who could
benefit most from such cours-
es do not attend. Safety and
legal information is already
widely available in bike
shops.

An option for further
disseminating this informa-
tion is to make use of the De-
partment of Motor vehicles.
Currently, the California Dri-
ver Handbook explicitly
states that drivers must look
for bicycles in traffic situa-
tions where applicable. How-
ever, in the Parent-teen

Training Aide, bicycles are |
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not mentioned at all. It states
in all circumstances to look
for cars and pedestrians, but
any discussion of bicycles is
absent from the instructions.
This is especially unfortunate
because when a person is
learning to drive is clearly the
best time to learn to watch for
bicycles. This analysis sug-
gests that the Teen Training
Aide would be more com-
plete if it included informa-
tion on bicycles.

Another way in which
the DMV could be utilized is by
instituting bicycle licensing.
California Vehicle Code 39002
states that a city or county may
adopt a bicycle licensing re-
quirement for its residents.
Making serious, concrete
changes in the licensing infra-
structure would involve con-
siderable administrative cost. It
should, nonetheless, be consid-
ered. Like other measures, such
as helmet laws, which validate
bicycles as vehides, a drawback
is that choice is limited. But a li-
censing program would force
all groups, bicyclists, drivers
and policymakers, to recognize
that bicycles are a form of trans-
portation. A bicycle license
could be obtained separately or
simultaneously with a driver’s
license. Anyone who wishes to
ride a bicycle in the city would
simply answer a supplemental
set of questions on the driver ex-
amination, or separate from the
driver examination, if they do
not wish to obtain a driver’s li-
censes.

The hills in San Fran-
cisco make a limited number
of intersections very danger-
ous, because bicycles gain
considerable speed on steep
downgrades. There are many
options to alleviate this prob-
lem. One possibility for keep-
ing cyclists safe when they are
speeding down a hill is to in-
clude a “bikes only”’ signal at
traffic lights at crucial inter-
sections, so that cars could
not turn right onto a cyclist
who approaches fast from be-
hind. However, at most inter-
sections, bike traffic may not
be heavy enough to warrant
this drastic a measure. In
most cases, when the bike sig-
nal was green, frustrated mo-
torists and pedestrians would
be forced to wait while no bi-
cyclists went by. Another
problem would be cyclists
who are not willing to wait
for the light, and move with
the pedestrian or auto flow of
traffic instead. one way to al-
leviate both of these and to al-
low the cyclist to keep
momentum going downbhill
would be to have a button the
cyclist presses at the top of the
hill, which signals the “bike
only” light below to turn
green after the amount of
time it will take the cyclist to
get to the bottom going twen-
ty-five miles per hour. This
would disrupt signal lights
that are timed according to
the speed of automobiles, but
should be considered if the
cost is not prohibitive. It



would symbolize acknowl-
edgement that roadways that
are set up for autos do not au-
tomatically accomodate the
needs of cyclists. The option
of building ramps for bicy-
cles, which go over the traffic
or tunnels that go under at
dangerous intersections
should also be considered. In
Boulder, Colorado, bike paths
cover much of the city and
avoid encountering auto traf-
fic by routing bicycles under
or over street. According to
the D.O.T. , this has been an
effective measure for reduc-
ing accidents and increasing
bicycle use in that city.

Another possibility is
to prohibit bicycles from us-
ing the streets with the
steepest downgrades that in-
clude dangerous intersec-
tions. A parallel street in
which cyclists are given the
right-of-way could be pro-
vided.

Mandating safety in-
spections for bicycles could
be useful in preventing acci-
dents caused by brake failure,
chains snapping, and handle-
bars coming loose These
problems are easily pre-
ventable at a very low cost.
The problem would come in
enforcement. Most bicycle
owners do not register their
bikes, and registration would
be the only way to ensure en-
forcement. Spot-checks with
quick-fixes could be useful,
but the percentage of acci-
dents caused by mechanical

problems in San Francisco has
not been measured and is
probably very small.

Policies that focus on
driver behavior could be very
useful in preventing injury to
cyclists.The lack of special in-
formation for car drivers

,. "Policies that
| focusondriverbehav-
| ior could be wvery
| useful in preventing
| injury to cyclists. The
| lack of special infor-
| mation for car drivers
| about bicycles is a
| government failure.”

ment failure. It is difficult to
say, however, what kind of an
impact a public information
campaign by the DMV could
have, on the scale of the cam-
paign to inform drivers about
legal blood alchohol levels.
Bicyclists’ rights and respon-
sibilities constitute a major
void in the minds of motorists
and cyclists alike.

Widening and mark-
ing bike lanes and bike routes
is part of the Comprehensive
Plan. But the budget falls
short of the scale of the plan.
The city has received a grant
to widen and mark Valencia

Street for bicycle use. Al- :
though this is a popular |
route, it is not a high accident |
 er cities have shown that cer-
 tain types of bike lanes are

area.

Cyclists are organizing
in larger and larger numbers,
as demonstrated by the grow-
ing popularity of the monthly
“Critical Mass” ride. The
achievements made by the
disabled community, in mak-
ing curb ramps a standard
sidewalk feature in recent
years, could serve as an ex-
ample to cyclists wishing to
make three-foot bike zones
standard on every street.

Bicycle lanes should
be approached in a way that
is mindful of past experi-
ences of other cities. In Vol-
ume VI of the D.O.T.’s Safety
Effectiveness of Highway
Design Features, it is stated
that a Standard 12-foot out-
side lane width is not suffi-
cient to accomodate a bicycle
and car moving side-by-side.
Lanes meant to accomodate
bicycles should be at least 13
8”. Lanes already this wide
in San Francisco should be
marked with signs, visible to
auto drivers and bicyclists,
designating them as bike
routes. The most useful of
these could be striped, and
designated as bike lanes. In
acknowledgement of the fact
that bicycles make the most
use of streets with the flattest
grades and direct routes to
and from attractors (com-
mon destinations), these
should be given priority for
widening.

The experiences of oth-
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most useful in reducing acci-
dents. In Madison, Wisconsin,
left-side lanes produced an in-
crease in the number of acci-
dents of cyclists who used
them. Boulder’s policy of
keeping auto and bike traffic
completely separate wherever
possible showed excellent re-
sults. In cities like Davis and
Seattle, where the number of
standard, right-side lanes was
maximized, accident rates

. "Bike lanes
I serve to reduce acci-
| dentsin less obvious
| ways than simply
| keeping bikes and
| cars separated from
| one another. "

were reduced by 53%. This
type of bike lane has the ad-
vantage of being less expen-
sive than separating bikes
from cars. It also keeps bicy-
cles visible to motorists and
therefore serves as good p.r.,
reminding drivers who are
stuck in traffic that bicycles do
not suffer from the same prob-
lem. Disadvantages are that
cyclists are forced to breathe
more exhaust fumes, and that
accident rates are not reduced
as dramatically when using
this type of lane as they are
when bike lanes are separate
from car traffic.

Bike lanes serve to re-
duce accidents in less obvi-
ous ways than
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simply |

keeping bikes and cars sepa-
rated from one another. Ac-
cording to the D.O.T,, cyclists
usually ride near the left mar-
gin of the lane. This protects
them from car doors which
open on their right. It also
makes the cyclist more visi-
ble to motorists travelling
parallel to them, as well as
motorists exiting driveways,
and crossing or turning from
perpendicular streets. The
area where bike lanes are
least effective in protecting
cyclists is at intersections. Ac-
cording to the study cited in
the D.O.T.s report on bicy-
cles, the number of accidents
at intersections was higher in
Davis (which has bike lanes)
than in Santa Barbara (an oth-
erwise comparable city with
no bike lanes). There was no
longitudinal study, however,
to test whether higher cyclist
visibility reduced intersec-
tion accidents over time. The
thirteen areas in San Francis-
co which experience five or
more accidents per year are
all intersections. The fact that
bike lanes make bicyclists
more visible in general, by re-
minding drivers that bicycles
share the road with them,
should help to reduce these
accidents. But intersections
need to be examined and
dealt with carefully, as the
most dangerous areas for bi-
cycles.

One of the difficulties,
as discussed earlier, is that
designated bike routes in-

clude all but two of the thir-
teen high accident intersec-
tions in the city. Therefore,
two policy options are sug-
gested to deal with these in-
tersections. Following the
example of Minneapolis, cer-
tain crossings could be target-
ed for an accident reduction
project. At these intersections,
special provisions should be
made, such as bikes-only
lights, signs cautioning dri-
vers and cyclists to cross with
care, or bike lanes that bypass
traffic by going under or over
automobile traffic.

Another option that
could be used in addition to
or instead of accident reduc-
tion projects, is to designate
bike routes that avoid these
intersections. It should be tak-
en into account that routes
were located with traffic lev-
els, efficiency, and street
grades in mind. Also, it is
likely that part of the reason
for the higher rate of acci-
dents is precisely because
they are bike routes, and thus
experience more use by cy-
clists. Accidents are common
at the corner of Scott and
Haight Streets, for example,
because this is part of the
“wiggle”, the route that gets
riders from Market Street to
the panhandle without going
up any hills. In this case, it is
reccomended to move the
route one block east, to
Pierce Street, where the
street grade is the same, but
traffic is lighter. Valencia




Street is another example.
Guerrero, one block west,
has significantly steeper
grades, and Mission, one
block east, is extremely con-
gested. But there is a net-
work of small streets in this
area. If these were designat-
ed bike routes and given the
right-of-way at intersec-
tions, they would be safer
and more pleasant alterna-
tives. The volume of bike
traffic should be further ex-
amined in order not to dis-
rupt the flow of traffic of
cross-streets.

Over half of the
high-accident intersections
are located on Market and
Mission Streets, downtown.
Policies dealing with these
need to take into account
that cyclists using these
streets are not recreational
riders, but commuters and
messengers. These riders
need to be provided with an
option that is appealing by
virtue of speed and efficien-
cy. It is likely that cyclists
who use these routes will
avoid going even a block out
of their way for the sake of
safety. So these are streets
with  intersections  that
should be targeted with ac-
cident reduction projects
and/or bikes-only signals or
traffic by-passing measures
such as tunnels or bridges.

Market Street has
long been highlighted as an
ideal street on which to pro-
hibit car traffic. Many cities,

such as Madison, Seattle,
Minneapolis, and Boulder,
have designated one or
more of the main shopping
and business streets down-
town auto-free. This option
should be considered for
Market Street, on which five
of the thirteen high-accident
intersections are located.
Most car drivers avoid Mar-
ket Street anyway because it
is inconvienent. Slow-mov-
ing busses and congestion
mean that traffic crawls at a
snail’s pace, and left turns
off Market being illegal
downtown compounds the
inconvenience. If car traffic
were banned on Market
Street, potentially half of the
bicycle accidents in the city
could be prevented. This es-
timate is based on the fact
that over one-third of the
high-accident intersections
are located there, one of
which is the intersection
where the largest number of
accidents occur (seventeen
in 1993). In addition to inter-
sections, the two midblock
locations with five or more
accidents per year are on
Market Street. Furthermore,
an auto-free Market Street
might attract cyclists from
parallel Mission street, the
second most dangerous cy-
cling street.

Focusing on policies
that make the streets more bi-
cycle friendly should reduce
accidents while promoting
bicycle use. To reduce acci-

dents in the long term, fun-
damental change is required
in traffic regulations, street
layouts and intersection lo-
gistics. These should include,
but not be limited to: clarify-
ing traffic laws as they apply
to bicycles, increasing the
number of bike lanes avail-
able to cyclists and imple-
menting intersection-specific
accident reduction plans at
problem intersections. San
Francisco recently hired, for
the first time, a city Bicycle
Coordinator, and created a
Bicycle Advisory Commit-
tee, mostly as a result of
grassroots lobbying efforts
by organizations like the San
Francisco Bicycle Coalition
and by the loosely organized
activities and demonstra-
tions of those responsible for
Critical Mass. The existing
organized cyclists, including
the San Francisco Bicycle
Coalition, should make use
of these in working to reduce
accidents and raise the
awareness of policy-makers
and drivers. As auto traffic
worsens in the city and pub-
lic transportation prices rise,
more people will probably
turn to bicycles, which will
become a less marginalized
form of transportation, and
achieve a stronger voice in
the political arena.
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In recent years, many Universities, private companies and even some munic-
ipalities have enacted policies that restrict speech. These “speech codes” would
seem to alleviate some of the affect of words that hurt, but also by their nature,
they toacertaindegreerestrict theopen exchangeof ideas. Although policy mak-
ers may have good intentions, and have an interest in protecting those that may
be victims of racist , sexist or homophobic taunts, have they looked at the real
causes of hate speech? What is hate speech?

Is there one universal definition, or at least do specific policies address the
causes that are linked to the definition of hate speech within the policy? Can ra-
tional policy walk the line between protecting victims, the first amendment and
the specific policy-maker’s jurisdiction?

This report examines
the use of speech restrictions,
also known as speech codes
as a tool in policy. Restric-
tions on speech probably
date to the earliest years of
human civilization. Howev-
er, this report focuses on the
more recent controversy
around the subject, notably
the campus speech codes of
the 1980s and early 1990s, the
American  Civil Liberty
Union’s (ACLU) policy on
campus speech codes, and an
examination of one corpora-
tion’s employee policy on
speech.

In this report, I at-
tempt to deconstruct the pol-
icy in order to speculate on
the problem causes and
problem attributes that
prompted the recommenda-
tion and ultimate implica-
tion of a policy tool that
would restrict speech. It
must be clarified that thisis a

discussion of restricting lan-
guage, but not necessarily in-
formation. As a result this
paper does not tackle the is-
sue of censorship of printed
or broadcast information.
Instead it addresses the ver-
bal communication between
individuals who are “face to
face.” This report lends at-
tention only to speech that is
deemed destructive, or nega-
tive.

One must acknowl-
edge that there is policy that
treats speech as positive,
most notably within the
First Amendment. I refrain
from a discussing of the
First Amendment in detail
as this is not an analysis of
constitutional law. Howev-
er it should be mentioned
that the First Amendment is
considered a restraint in re-
strictive speech policy. With
this in mind, First Amend-
ment considerations cannot

be avoided altogether.
Nonetheless the focus will
be on the problem causes,
problem attributes and poli-
cy tools of speech restric-
tions within the context of
the policy analysis stage
three model.

This approach is used
to understand why some pol-
icy has been formulated that
would seem to limit speech,
and therefore violate an im-
portant American cultural
standard. This report is not a
critique of the effectiveness of
the policy. Instead it is an at-
tempt to connect the policy
tool of restricting speech
with plausible problem caus-
es and attributes. It is my
sense, however that the pub-
lic debate caused by these
policies has done more to al-
leviate the problem attributes
than the policies have them-
selves.
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Campus Speech
CodePs P

The current policy ac-
tivity around restricting
speech on college campuses
began in the early to middle
1980’s. There was a resur-
gence of expressions of
racism and racist views in
the 1980’s. The phenomena
of “political correctness”
(P.C.) was also emerging in
this period. It was estimated
that in 1990, 60 percent of all

policy restricting bigotry or
racial harassment, and 11
percent of the colleges were
considering such a policy.

Not all of these policies re- :
stricted speech per se, but !

their existence clearly indi-

cates the climate of race rela- . ..
: Court in a decision that

tions on campuses.

Policy that limits
speech on campuses has var-
ied widely. The University
of Michigan instituted a pol-
icy that was ultimately
struck down as unconstitu-
tional by the Supreme Court.
The policy prohibited not
only speech, but “any behav-
ior, verbal or physical, that
stigmatizes or victimizes an
individual on the basis of
race, ethnicity, religion, sex,
sexual orientation, creed, na-
tional origin, ancestry, age,
marital status, handicap, or
Vietnam-era veteran status.”
The University of Connecti-

cut instituted a policy that :
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prohibited “inappropriately
directed laughter and incon-
siderate jokes.”

Some campus speech
codes were more careful, but
seemingly more narrow in
terms of what type of con-
duct they address, directing
their policy tools towards
problem attributes, but not
necessarily the causes. For
example, the Stanford speech
code (which, incidentally, is
one of the few still on the
books today, despite court
challenges) only directs ac-

colleges had some form of | tion towards speech that is

considered within the realm
of “fighting words.” The pol-
icy is narrowed even further
by only restricting speech
that is directed at a person.
“Fighting
were defined in 1992 by the
United States Supreme

made them exempt from be-

ing protected under the First | plying the rationale to poli-

Amendment. The court de-
i fined “fighting words” in the

following manner: “There

are certain well-defined and | i, order to uncover the prob-

narrowly-limited classes of
speech, the prevention and

never been brought to raise
any Constitutional problem.
These include the lewd and
obscene, the profane, the li-
belous and the insulting or
‘fighting” words.” Fighting
words were defined as two
types, words that “by their
very utterance inflict injury”
and “tend to incite and im-

words” i

mediate breach of the
peace.” It is this concept of
“fighting words” that forms
the basis to my analysis of
policy tools that by their na-
ture, restrict speech.

; "This opens
| the door to creating
| policy that restricts
| speech in order to
| protect one’s well
| being."

Fi%l_qtin Words and
Policy Implications

The first part of the
definition of fighting words,
that “by their very utterance
inflict injury” tends to be
rather ambiguous when ap-

cy. “Injury” is not defined. It
would be crucial to under-

stand the meaning of injury

lem attribute addressed by

. this policy tool. Examples of

punishment of which have | this type of speech can range

from that which is merely
embarrassing to whom it is
directed to that which causes
serious emotional distress.
This part of the definition
does make clear however,
that policy directed at re-
stricting speech makes the
assumption that speech is
somehow connected to an
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individuals well-being. This
opens the door to creating
policy that restricts speech in
order to protect one’s well
being.

The ambiguity of this
part of the definition relates
to the cause as well as the ef-
fect. The issue of intent is not
addressed in this part of the
definition. = Therefore, this
policy tool has the possibility
of condemning those whose
intent was merely to express
an idea, not to injure. At least
that is the interpretation of
some college students. Con-
sider the following: it is the
policy tool of restricting
speech based on the possibili-
ty of injury to another, that
some consider the root of the
PC. backlash that has caused
some students to “no longer
get involved in class discus-
sions where their views
would go against the grain of
PC.” In the wake of speech
code debates at Brown Uni-
versity, graduate and author
of the P.C. parody comic strip
“Thatch”, Jeff Shesol advises
students to steer clear of talk-
ing critically about abortion
or affirmative action, and the
codes claiming that P.C. back-
lash had “resulted in Brown
no longer being an open-
minded place.” There have
been other reports of students
reluctant to participate in
class discussions where the
subject may run against the
grain of P.C. convention, such
as the 1991 incident at New

York University where law
students refused to partic-
ipate in a moot court competi-
tion  because it was
“potentially offensive” to
gays and lesbians. The case
involved a father who was
trying to gain custody of his
children based on the moth-
er’s lesbian status. Students
eschewed the representation
of the father.

Part two of the defini-
tion, speech that “tends to in-
cite an immediate breach of
peace” is not as ambiguous as
speech that “injures.” This is
the type of speech that is more
clearly connected to the con-
cept of “fighting words.” The
problem attribute of violence
is more clear in this instance.
The problem cause however,
is not so clear by using the
method of deconstruction
from the policy tool level. As-
suming that rational policy
making was the framework
within which this policy was
formulated, it would follow
that the only problem cause
speech restrictive policy can
address is simply that such
“fighting words” were being
said. In other words, it is not
clear that this policy was de-
signed to address anything
that had caused an individual
to desire to use speech that
would “injure” or incite vio-
lence.

Originally published
in an article for Dissent in
1991, Nat Hentoff, columnist
for The Village Voice and The

Washington Post offers an ex-
planation of campus speech
restrictions as policy tools. He
says, “Because there have
been racist or sexist or homo-
phobic taunts, anonymous
notes or graffiti, the adminis-
tration feels it must do some-
thing. The cheapest, quickest
way to demonstrate that it
cares is to appear to suppress
racist, sexist or homophobic
speech,” (emphasis added).

In 1991, two California
affiliates of the ACLU enacted
a policy that pays particular
attention not necessarily to
First Amendment considera-
tions, but instead to speech as
a possible barrier to equal ac-
cess to education for all mem-
bers of minority groups.
Rather than enacting codes
that may enter the realm of
protected speech, the ACLU
urged campus administrators
to censure speech that could
form barriers to equal access
to education.

“Campus administra-
tors must: speak out vigor-
ously against expressions of
hatred or contempt based on
race, national or ethnic origin,
alienage, sex, religion, sexual
orientation, or disability; pro-
mote equality, mutual accom-
modation and understanding
among these groups and the
balance of the community (in-
cluding steps to assure diver-
sity within the faculty,
administration, staff, and stu-
dent body to incorporate into

i the curriculum and extracur-
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ricular activities educational
efforts to reduce racism and
other forms of discrimina-
tion)...”

The ACLU policy dif-
fers from speech codes in that
it does not place emphasis on
silencing speech, but instead
encouraging more speech
and thus keeping consistent
with the general idea that col-
lege and universities are a
“marketplace of ideas.” The
ACLU'’s policy was largely a
response to the University of
California’s (UC) harassment
policy of 1989. In it, UC made
the claim that fighting words
constituted harassment when
“a hostile and intimidating
environment” was created,
and when they “interfered
with the victims ability to
pursue effectively his or her
education.”

Hate Speech vs.
Harassment

There is not one uni-
versally-accepted under-
standing nor one definition
of hate speech. Usually it in-
volves derogatory speech (or
by some definitions any form
of communication) based on
a person’s or group of per-
sons” ethnicity, race, gender,
sexual orientation, age or any
number of other characteris-
tics. Definitions of hate
speech, however, do notrefer
to the number of occurrences
or to persistency of assault.
Human Rights Watch defines
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hate speech as, “any form of
expression regarded as offen-
sive to racial, ethnic and reli-
gious groups and other
discrete minorities, and to
women.”

Harassment, on the
other hand, has a more uni-
versally accepted definition
requiring persistent annoy-
ance, and wearing down of
the victim. Further, harass-
ment is defined as “a course
of conduct directed at a spe-
cific person that causes sub-
stantial emotional distress in
a person and serves no legiti-
mate purpose.” Speech pro-
hibited in some speech codes
differs from harassment in
the respect that it can, con-
ceivably serve the legitimate
purpose of sharing of ideas,
however abhorrent the ideas
may be.

What Gardner, and
most other policy makers
have done with speech codes
is bridged the gap between
what is commonly under-
stood as harassment, and a
singular instance of speech
that: 1. is directed at a mem-
ber of a minority group, 2. is
understood to either psycho-
logically injure the victim or
to potentially incite violence,
and 3. to stand in the way of
the victim’s ability to get an
equal education.

There has been a blur-
ring of distinction between
policies that address harass-
ment and hate speech, and as
a result, the policy is more
legally and rationally direct-

ed at harassment. An exam-
ple of such policy that does
not necessarily address the
causes of the harassment but
instead only the attributes
can be seen in the employee
policy towards what seems to
be hate speech at BankAmeri-
ca Corp. of San Francisco. In
the “Treatment of Employ-
ees” section of BankAmeri-
ca’s employee handbook,
verbal harassment is defined
as “derogatory comments,
jokes, slurs, and abusive lan-
guage” and sexual harass-
ment is defined in part as “an
unwelcomed sexual advance
that is verbal...” BankAmeri-
ca makes no allusion as to the
causes of the harassment, nor
suggests policy tools to ad-
dress the causes. Instead,
their policy addresses the at-
tributes, and warns that ter-
mination may result from the
offense. It is conceivable that
BankAmerica recognizes its
role and jurisdiction as an
employer, and chooses not to
institute policy that reaches
into causes of hate speech or
harassment.

Structuring Speech
Policy

In the final analysis,
policies restricting speech
approach their objectives
sometimes narrowly, and
sometimes very broadly. Of-
ten, there is room for inter-
pretation of what the
problem attributes and caus-




es of hate speech are. Uni-
formly, it is recognized that
hate speech may injure its
victims and have the poten-
tial to incite violence. Policy
for the most part fails to ad-
dress the causes of hate
speech, with the exception,
perhaps of ACLU’s policy
that encourages censure of
the speech through contin-
ued discussion and promo-
tion of equality in dialogue.
In other words one should
counter the hate speech with
more and perhaps better
speech.

I do not wish to under-
estimate the value of quickly
alleviating the pain caused by
hate speech that speech codes
seems to accomplish. How-
ever, it seems that rational
policy-making would do
more than simply alleviate a
single attribute. Long term
rational policy would need to
address the possible causes of
the problem attributes: differ-
ent forms of social oppression
that result in speech directed
towards injuring or inciting
violence based on ethnicity,
gender, race, sexual orienta-
tion, etc.

Conclusion

Although efforts to
avoid ambiguity in defining
what speech is to be restricted
have been exhaustive by
some policy-makers, it must
be recognized that constrain-
ing freedom of expression

will be an outcome of any
speech restriction. Similarly,
without serious considera-
tion, and affirmation to the
community that there will be
no ambiguity in enforcement
and determination of intent, a
backlash of uncertainty and
unwillingness to exchange
ideas could prevail on cam-
puses. In that spirit, Benno
Schmidt, former president of
Yale University offered this:
"freedom of thought must be
Yale’s central commitment. It
is not easy to embrace. It is,
indeed, the effort of a life-
time... Much expression that
is free may deserve our con-
tempt. We may well be
moved to exercise our own
freedom to counter it or to ig-
nore it. But universities can-
not censor or suppress
speech, no matter how ob-
noxious in content, without
violating their justification for
existence..."

On some other cam-
puses in this country, values
of civility and community
have been offered by some as

paramount values of the uni-
versity, even to the extent of

superceding freedom of ex-
pression. Such a view is
wrong in principle and, if ex-
tended, is disastrous to free-
dom of thought. The chilling
effects on speech of the
vagueness and open-ended
natures of many universities’
prohibitions are compound-
ed by those who commonly
assert that vague notions of

community are more impor-
tant to the academy than free-
dom of thought and
expression. This is a uncer-
tain time for freedom in the
United States.

| "...it must be
| recognized that

| constraining free-
| dom of expression
| will be an outcome
1 of any speech re-
| striction.”
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As the economy changes and entire industries downsize, what happens to
the workers employed in those industries? This article examines an industry
that has been downsizing for the last several years - the defense industry. The
article describes one of the of the problems resulting from cuts in the defense
budget - displaced defense workers, and offers an overview of federal retrain-
ing policy designed to aid those workers. Thearticle also examines elements of
successful defense conversion programs and looks specifically at the retrain-
ing efforts of a base scheduled to closein 1996.

During the Cold War
years, the government spent
billions of dollars building up
national defense. Now that
the Cold War is over, defense
spending is headed in the op-
posite direction. While this is
good news for those who are
anxious to see the money
spent elsewhere, it is bad
news for those working in the
defense industry. Millions
could lose their jobs by the
time the government has fin-
ished scaling back defense
spending to peace time levels.
What happens to these dis-
placed workers? This article
will focus on four main issues
that will help to answer this
question. First, I will config-
ure the problem. This will in-
clude: a brief historical
perspective of defense spend-
ing cuts since World War II; a
look at how many dollars
have been cut from the de-
fense budget and how many
workers will potentially be
displaced; and the effects de-
fense downsizing will have

both on local communities
and defense industry work-
ers. Second, I will outline
current congressional and
presidential  policies de-
signed to aid dislocated de-
fense workers, including
some of the politics involved

"...current cut-
backs are relatively
small compared to
those after World
War 11, the Korean
War and the Viet-

nam War.

with these policies. Third, I
will examine elements of suc-
cessful defense conversion
programs. The first part of
this analysis will look at four
characteristics found in suc-
cessful defense conversions.
The second part will look di-
rectly at the planned conver-
sion project for Mare Island
Naval Shipyard, a base

scheduled to close in 1996. Fi-
nally, the fourth area I will
touch upon, is the distribu-
tive nature of defense conver-
sion and retraining programs.

DISCUSSION OF THE
PROBLEM:

HISTORICAL
PERSPECTIVE

Scaling back defense
spending from war to peace
time is not a new policy for
the government. In fact, cur-
rent cutbacks are relatively
small compared to those after
World War 11, the Korean War
and the Vietham War. In the
1991 annual economic report,
the president’s Council of
Economic Advisers wrote
that “Since the economy suc-
cessfully adapted to more
rapid reductions following
World War II and the Korean
War, there is little reason to
think that the present
changes will be trouble-
some.” (Congressional Quar-
terly Almanac, 1992, p. 512).
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Critics argue, however, that
there are at least two differ- .
ences between the 1990s and
the periods following WWII -

and the Korean War.

production as a result of the
war.

alternative production (Con- :

Quarterly Al . lion people could loose their
manac, 1992, p. 512). These ~ jobs due to defense cuts be- !

e o on - tween 1987 and 1997 (Smith,
two conditions contribute to 1993). While these numbers

- vices sold by other businesses

gressional

the difficulty displaced de- : :
Baicn: wrnslbens.. i | B0 substantial, they are rela- .
. tively small when compared

to the size of the overall na- relying heavily on the defense

tional economy and labor : industry for economic stabili-

. force.
. dependent on the defense in-
Just how deep do the | dust.ry as a source of income
current spending cuts go and ancl jobe il et ampact:-

P & & - ed by current defense cuts. :

_income loss more personally.

looking for new work.

A LOOK AT SOME
NUMBERS

what impact will they have P 1
on the labor force? In 1986, | Decause the SECTA CEVE = |
the Pentagon’s budget was at - ment purchases 59% of its de- |

: ras ... . fense products from just 10 :
a high of $371 billion (Smith, oty s :
1993). The Defense Reautho.. states, these states will likely

76 URBAN ACTION

rization Bill for fiscal year .
- 1995 authorizes $263.8 billion :
to the Department of Defense :
(Congressional Press Releas- :
First, es, August, 11, 1994, Lex-

the national economy of the is/Nexis data service). The

late 1980s and early 1990s is difference between the fig-
not as strong as it was during
previous downsizings. It is
more difficult to absorb job
losses when an economy is
flat or in a recession than
when it prospering. Second,
many defense companies do
not have civilian production
to return to like manufactur-
ers of the 1940s and 1950s did. -
Before WWII began, most
firms produced consumer
goods and went into defense

"For commu-
nities relying heav-
ily on the defense
industry for eco-
nomic stability, this
| chain reaction can
| be devastating.”

feel the negative economic ef-
fects associated with defense
cuts more than most others.
These states include Califor-
nia, Texas, New York, Vir-

_ ginia, Massachusetts, Ohio,

Pennsylvania, Florida, Con-

. necticut, and New Jersey.
(Smith, 1993).

DEFENSE PROBLEM AS
AN ECONOMIC
PROBLEM

The effects of the gov-

_ernment’s policy to reduce
_ defense spending are far
- reaching. As the Department
_ of Defense closes bases across
- the country, both military
. personnel and civilians who

 ures represents a 29% reduc- = work at these bases are sub-
However, when the
Cold War began, many firms
started to specialize in the
production of sophisticated

tion over a 9 year period. In ject to layoffs. As the Depart-

terms of labor, at its height, ment of Defense buys fewer

the defense industry em- = military goods, defense con-

ployed 6.7 million people, ac- . tractors and sub-contractors

defense equipment and tech- counting for approximately _ experience reduced sales and

nology_ As a result, these 5.6% of the labor force. A

firms are now unprepared for - Federal Reserve study esti-

profits. These employers, in

. an effort to lower costs, are
: mates that a total of 2.6 mil- forced to reduce their work

. force.

Consequently, local

. economies suffer since laid-

off workers have no income
to purchase goods and ser-

. in the area. For communities

Regional economies ty, this chain reaction can be

. devastating.

Individuals who make
up the community, however,
feel the devastation of job and

An example of one type of

- displaced defense worker is
. 38 year old Kevin McGowan.




For 20 years, McGowan
welded steel plates on the
hulls and decks of warships
at the Philadelphia Naval
Shipyard. The Shipyard is
scheduled to close in 1995,
and McGowan will have to
take his highly technical
skills elsewhere and find a
new employer. With so few
ships built in the US, his op-
tions are limited (deCourchy
Hinds; 1993). A different
type of worker displaced by
defense downsizing is 44
year old Pete Roullard.
Roullard, who has a Ph.D. in
laser physics, used to design
lasers for the “Star Wars” de-
fense system for Rockwell In-
ternational. While he may
have more options than Mr.
McGowan due to his level of
education, finding a job in
his field or one that pays
close to his previous salary of
$75,000 will be quite difficult
(Murray; 1993).

Since  government
policy allocated money for
defense build up in the
1980s, does it have a plan for
alleviating some of the pain
involved with the downsiz-
ing of the 1990s? What will
displaced defense workers,
like McGowan and Roullard,
do for work? Retraining is an
option that may improve
their chances for re-employ-
ment. Does the government
have a retraining policy for
these ex-defense workers?

GOVERNMENT
RETRAINING
POLICY FOR
DISPLACED
DEFENSE WORKERS

CONGRESSIONAL
LEGISLATION

To begin the process
of reducing military expen-
ditures at the end of the Cold
War, Congress passed legis-
lation in 1988 and 1990
which created independent
commissions to make base
realignment and closure
recommendations. Three
rounds of recommendations
that occurred in 1988, 1991
and 1993 have resulted in the
closure of 70 bases out of a
total of 495 (Capitol Hill
Hearing Testimony, May 4,
1994, Lexis/Nexis data ser-
vice). Under the current law,
one final round is scheduled
for 1995. The Pentagon esti-
mates that the bases to be
closed in this round will
eliminate as many jobs as the
past three rounds of base clo-
sures combined (Idelson and
Towell; 1994).

To ease some of the
pain that will be felt by those
who lose their jobs as a result
of the closures, Congress has
provided three principal op-
portunities for worker re-
training. The legislation is
carried out through the De-

{ partment of Labor and is

funded through the Depart-
ment of Defense. The first

and largest federal provision
for worker retraining is found
under Title I1I of the Job Train-
ing Partnership Act (JTPA)
and is called the Economic
Dislocation and Worker Ad-
justment Assistance program
(EDWAA). The main func-
tion of this program is to pro-
vide rapid response training,
basic readjustment services,
support services and needs-
related payments for dis-
placed workers (National
Economic, Social, and Envi-
ronmental Data Bank, 1994,
CD-ROM). In 1990, a provi-
sion of the Defense Autho-
rization Bill transferred funds
to JTPA for retraining and
employment-assistance pro-
grams targeted specifically at
displaced defense workers
(Congressional Quarterly Al-
manac, 1992, p. 510).

The Defense Diversifi-
cation Program (DDP), anoth-
er program designed to aid
displaced defense workers,
came about through a provi-
sion in the 1993 National De-
fense Authorization Act.
DDP is also carried out
through Title III of the JTPA.
This program makes grants
available to states, substate
grantees, employers, repre-
sentatives of employees, la-
bor-management groups and
others, to provide training,
adjustment assistance and
employment services to dislo-
cated defense workers. The
target population includes
members of the military, De-
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partment of Defense civilian
employees and defense in-
dustry employees (National
Economic, Social, and Envi-
ronmental Data Bank, 1994,
CD-ROM). Funding comes
from the Department of De-

fense budget.

A final grant program
available for defense worker
retraining is the Defense Con-
version Adjustment (DCA)
program. Another product of
the Defense Authorization
Act of 1993, this program pro-
vides similar services as the
DDP but includes skills up- -
grading. For instance, when -
defense facilities have con-

provide skills

solete skills can participate in

these programs to update

their skills in order to facili- | was present before the 1993

tate their re-employment ef- - Defense Authorization and
(National Economic, Appropriation bills

and Environmental = passed.

forts.
Social,
Data Bank, 1994, CD-ROM).

1992 marked a year in
which Congress took on the |
substantive issue of “defense
This entailed |

developing an overall plan federal spending programs .

conversion.”

for the economy and the
structure of the nation’s de- workers. The Bush Adminis-
fense (Congressional Quar-
terly Almanac, 1992, p. 509).
Worker retraining fell under = ers and the defense industry -
the defense conversion title :

of the 1993 Defense Autho-
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rization and Appropriation
bills passed in October of

grams in environmental
clean-up and to award

fellowships to displaced '
defense workers (Congres- :
sional Quarterly Almanac,
version plans that will pre- 1992, p. 510).
vent closure of the facility ora .

mass lay-off, DCA grants can = POLITICS PRECEDING

be used for programs that THE OUTCOMES
upgrading.
Current, non-managerial em-

ployees of the facility with ob- _ mentioned above are legisla-

philosophically opposed to

state of the economy and let

- in our
was to improve the overall | (Congressional

Almanac, 1992, p. 512).

. the free market take care of
. the problems. The bills had
1992. Some of the specificre-
training initiatives contained
in these bills included: $75
million to reimburse compa-
nies hiring former military
~ personnel as part of the cost
of retraining them; $65 mil- |
lion to help former military
personnel and defense indus-
try employees to become
teachers; $20 million to estab-
lish college training pro- .
. gressional
_manac, 1992, p. 512).

large bipartisan majorities in
Congress, but some Republi-

. cans agreed with the Bush

Administration. Instead of
using defense money on re-
training displaced workers,
Senator Phil Gramm (R-
Texas) said “I want to give
[defense savings] back to the
American taxpayer. The De-
mocrats want to expand the
size of government.” (Con-
Quarterly Al-

Democrats, on the
other hand, accused the
President of having no plan

. to ease the economic hard-
- ships that local economies
- would experience as a result
. of the cuts. Senate Majority
 Leader George Mitchell (D-
While the programs . Maine) told reporters on
| May 21, 1992,
 tive outcomes, political dis- | dent has no plan, no pro-

~ agreement along party lines . gram and no plan to have a

“The presi-

. program.” He pointed out
. that the Bush Administra-
were : tion had pledged spending
Though the bills | millions of dollars to aid the

- were passed and signed into . former Soviet Union in its

law in October of 1992 when military downsizing. He
George Bush was president, = continued “It should be un-

- the Bush Administration was | acceptable to Americans ...
. that their government has a
- plan to help convert the

. that aided displaced defense . economy of

the Soviet

_ - Union from defense produc-
. tration asserted that the best . tion to civilian production

way to help displaced work- ' and has no comparable plan

own country.”

Quarterly




Currently, a number of
bills that in some way address
defense worker retraining or
employment needs are before
the House and Senate. With
the upcoming 1995 base clo-
sure round scheduled, re-
training and re-employing
dislocated defense workers
will continue to be relevant is-
sues on the national agenda.

While Congress has
taken on the retraining issue,
what about the Clinton ad-
ministration? Does the cur-
rent administration have a
plan for displaced defense
workers? Is Clinton taking
the same stand as Bush on
this subject?

PRESIDENTIAL
LEGISLATION

Clinton does not hold
the same policy views on dis-
located defense workers and
businesses as Bush did. The
Clinton administration has
two main programs that ad-
dress defense conversion and
worker retraining. First, there
is the Re-employment Act of
1994. Clinton first made men-
tion of the Re-employment
Act in his State of the Union
Message in January of 1994.
Released in March, the legis-
lation, according to Labor De-
partment briefing papers, is
one of “the first steps in build-

ing a coherent, integrated re- |

employment system for the
nation.” (Behr, 1994). While
improving the overall unem-
ployment insurance system is

its main policy goal, a $3.4 bil-
lion component of the Act
would provide income sup-
port and long-term training
for hundreds of thousands of
workers who lose their jobs
due to defense and corporate
downsizing (Behr, 1994).

The Clinton adminis-
tration acknowledges that
there are underlying prob-
lems with the current em-
ployment and training
system. Workers looking for
help from federal programs
when making a job transition
face “... a duplicative tangle
of programs, services and
rules,” (Bureau of National
Affairs, 1994, Lexis/Nexis
data service). Some high-
lights of the Re-employment
Act that attempt to fix some
of the problems include: es-
tablishing a comprehensive
system that provides re-em-
ployment services, training,
and income support for per-
manently laid-off workers
(defense workers would fall
into this category); develop-
ing a nation-wide labor mar-
ket data base; developing
“one-stop career centers”
which would enable workers
to obtain information and
training services at one loca-
tion;, and allowing every
laid-off worker to qualify for
assistance, regardless of the
reason for displacement (Bu-
reau of National Affairs,
1994, Lexis/Nexis data ser-
vice; Stamps, 1994). This Act,
if made into law, would not

only help displaced defense
workers, but other dislocated
workers as well.

The second Clinton
administration program that
would help both the defense
industry and displaced de-
fense workers is called the
Technology  Reinvestment
Project (TRP). Though TRP
was created by Congress be-
fore Clinton was elected, he
has thoroughly embraced the
program. TRP, through eight
Department of Defense pro-
grams, stresses technology
deployment, technology de-
velopment and manufactur-
ing education and training
(National Economic, Social,
and Environmental Data
Bank, 1994, CD-ROM). It
provides federal matching
grants to defense contrac-
tors, government agencies,
and academic institutions for
research and development of
dual-use products that have
applications in both defense
and commercial sectors. In
addition, it funds clearing-
houses that provide training
and networking opportuni-
ties to defense and commer-
cial firms (Benenson, 1994).
Although the 1995 Defense
Authorization bill included
$625 million for TRP, the ac-
companying appropriations
bill allocated only $550 mil-
lion for the program (Con-
gressional Quarterly Weekly
Supplement; November 5,
1994, p. 3190).
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POLITICS INVOLVED
WITH TRP

There are critics of TRP
on both sides of the political
spectrum. Conservatives feel
that TRP diverts defense de-
partment funds and borders
on industrial policy, allowing

the government to choose ;

winners and losers. Liberals
see the program as a type of
corporate welfare program
that supports defense con-
tractors.

Other aspects of the
TRP which may limit its ap-
peal in Congress are the pro-

gram’s provisions protecting :

it from pork barrel politics.
TRP  supporter  Patricia
Schroeder (D- Colorado) says
“In Congress, it’s not so pop-
ular because we want to pork-
ify everything. You can’t
guarantee the money is going
to come to your district;
there’s no way to rig it.” (Be-
nenson, 1994). Even if there is
no way to “rig” who gets the
money, some members of
Congress complained when
California was awarded 38%
of the TRP funding in Febru-
ary of 1994. White House and
Defense officials maintain
that the awards are based on
merit and the large allocation
of funds is due to the large de-
fense technology base in Cali-
fornia (Vartabedian, 1994).
Some wonder if California’s
large share has anything to do
with Clinton’s political stand-
ing in the electoral vote-rich
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state (Neikirk, 1994). By help-
ing to improve the state’s
economy with federal grant
money, Clinton could possi-
bly reap political benefits at
the polls in 1996.

As states, local govern-
ments, private industry, re-
search facilities and other
organizations obtain federal
grants for defense conversion
and retraining, what are they
doing with the money? What
makes a program successful?

"As bases

| close and restruc-
ture,areany guide-
| lines available for a
| successful conver-
{ sion?"

ELEMENTS OF A
SUCCESSFUL
PROGRAM:

DEFENSE CONVERSION

As bases close and re-
structure, are any guidelines
available for a successful
conversion? Business Execu-
tives for National Security
(BENS) has researched this
very question. BENS, a na-
tional, non-partisan organi-
zation of business leaders, is
working to strengthen na-
tional security by promoting

better management of de-
fense dollars, supporting
measures that will strength-
en the economy and make it
more competitive, and find-
ing practical ways to prevent
the wuse of destructive
weapons (Federal News Ser-
vice; 9/94; Lexis/Nexis data
service). Erik R. Pages, Ph.D.,
is Director of the Defense
Transitions Project at BENS,
and has researched success-
ful conversion initiatives
over the past several years.
He has found four character-
istics facilitating a successful
conversion. First, wide com-
munity participation is a cru-
cial element. The input
received from a local com-
munity in which a base has
closed or defense industry
has restructured can provide
a wide array of redevelop-
ment options and political
support to see the plan
through to completion. Sec-
ond, successful conversion
programs establish a part-
nership between public and
private sectors. BENS' expe-
rience with base closures has
shown that conversion ef-
forts are more effective when
government and business
work together on the project.
A third element for a success-
ful program is a focus on
business development. New
businesses must be created
and existing businesses need
to become more competitive.
Page’s final component to a
successful conversion is the




need for a compelling vision
of the future. Instead of look-
ing to the best quick-fix,
communities need to look at
the best long-term solution
for economic stability. That
is a difficult task, given the
massive lay-offs that come
with base closures, but nec-
essary if the conversion is to
be successful in the long run.
He points to the example of
many air force bases that
convert a military airport
into a civilian airport with lit-
tle success. These communi-
ties fail to look beyond the
most seemingly apparent so-
lutions. He refers to Fort
Ord, near Monterey CA, as
an example of a forward
thinking project. Fort Ord
plans to develop a marine
and environmental sciences
technology system through
the California State Universi-
ty and University of Califor-
nia systems (Federal News
Service; 9/94; Lexis/Nexis
data service).

By incorporating these
four elements into a conver-
sion plan, the plan may have
a better chance of succeeding.
This, in turn, will create eco-
nomic stability for the com-
munity and jobs for its
residents.

While those elements
may help planners with re-
use development proposals
for bases scheduled to close,
what about the dislocated
workers? Will they be trained
for the new jobs?

MARE ISLAND
CONVERSION PROJECT

Mare Island Naval
Shipyard, thirty miles north-
east of San Francisco, is
scheduled to close on April
30, 1996. This decision is a re-
sult of the Base Closure and
Realignment Commission’s
1993 round of closure recom-
mendations. As aresult, 5700
civilian employees are ex-
pected to loose their jobs
(Strong, 1994). The city of
Vallejo, whose economy will
be severely affected by the
closure, did not waste time
wallowing in the bad news.
The mayor, along with key
employees and community
people, formed an inclusive
committee to begin develop-
ing reuse plans for Mare Is-
land. Their plan foresees a
mix of light and heavy indus-
try, a campus for a number of
local colleges, some new
housing, a marina, open
space, and retraining pro-
grams that use existing facili-
ties.

What is impressive
about the Mare Island pro-
gram is their dedication to
retraining the soon-to-be dis-
located workers. Workers
are already being trained
with environmental clean-up
skills so that they will be able
to participate in the post-clo-
sure clean-up of the base. A
fully staffed job placement
service, set up on the base, is
successfully finding employ-

ment for job seekers. Search-
es are made easier with the
use of computer databases
and placement assistance
provided by the service.
More than 437 workers have
found jobs at other military
installations between Octo-
ber 1993 and May 1994
through a special program
called Priority Placement
Program (PPP) (Strong,
1994). PPP is a nation-wide
database of dislocated work-
ers that the Department of
Defense must use to fill va-
cant positions. A final ele-
ment that will aid Mare
Island’s retraining efforts is
the $8 million DDP grant
they were awarded in May of
1994. The grant will be used
for vocational, academic and
on-the-job training for em-
ployees with skills that won’t
transfer easily into the pri-
vate sector (Strong, 1994;
Visher, Sloan, and Baker,
1994, p. 3-15).

One question often
surrounding the task of re-
training is, “retraining for
what?” While many of Mare
Island’s reuse plans have the
potential to create jobs, full re-
development of the base is
likely to take twenty or thirty
years (Strong, 1994). That is
one of the reasons Bill Gran-
dath, a former Mare Island
employee, and Jose Ortiz, a
dean at Solano Community
College, teamed up to form a
training strategy that would
prepare workers for jobs in
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the near future. In addition,
they were frustrated with
some of the existing pro-
grams offering to retrain
workers for jobs in data en-
try or the fast food industry.
Instead, they looked to new
businesses and facilities that
create jobs. For example, a
Veterans  Administration
Hospital planned for Travis
Air Force Base and a new
Kaiser hospital scheduled to
locate in Vacaville will have
construction and medical
~ jobs to fill. Local oil refiner-
ies will be another source of
employment for skilled
tradespeople in the near fu-
ture. These refineries will
need workers to retro-fit
their facilities to meet new
clean air requirements.
Grandath and Oritz aim to
design an 18 month program
that will train workers for
identifiable jobs in the
building trades, environ-
mental cleanup, finance and
accounting, health care and
small business ownership
(Strong, 1994).

With these broad
ranging retraining efforts in
place, Mare Island workers
have more than one oppor-
tunity to find a new job or
training program as the base
prepares for closure.
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DEFENSE AS
DISTRIBUTIVE
POLICY

While federal defense
conversion and training poli-
cies, programs, and grants
provide opportunities for
those affected by defense
downsizing, should the fed-

- eral government be responsi-

ble for funding this
assistance? Should Cold War
veterans have access to pro-
grams designed especially
for them? Murray Weiden-
baum, the director of Wash-
ington University’s Center
for the Study of American
Business, notes that “When
the Fed raises interest rates,
construction workers loose
their jobs, but they don’t get
preferential treatment.”
(Smith, 1993). While some of
the programs mentioned
above aid all dislocated and
unemployed workers, others
are specifically targeted at
defense workers and the de-
fense industry.

Randall Ripley and
Grace Franklin, in a defini-
tion of distributive policy,
state, “Distributive policies
and programs are aimed at
promoting private activities
that are argued to be desir-
able to society as a whole
and, at least, in theory,
would not or could not be
undertaken without govern-
ment support,” (Ripley &
Franklin, 1991). The federal

government spent billions
on the defense industry in
the 1980s and justified these
expenditures as necessary
for national security. Many
of the defense products de-
signed and produced as a re-
sult of this investment
would not have come about
without the government’s
support. Now that the Cold
War is over, the government
is unable to justify such
large expenditures. The lack
of these expenditures, or
subsidies, to the defense in-
dustry is what is causing the
economic hardship. Mem-
bers of Congress lobby to
keep the subsidies coming to
their state or district. For ex-
ample, Senator Trent Lott (R
- Miss) was concerned about
deep cuts in defense affect-
ing the major defense con-
tractor in his state, Ingalls
Shipbuilding. He said “...if
we can keep on a planned,
controlled, steady decline,
we can cope with it... The
best thing I can do for my
constituents is to keep those
ships coming,” (Congres-
sional Quarterly Almanac,
1992, p. 509).

The subsidies are still
available. They may not be
as large, but they now come
in the form of grants found
in national defense conver-
sion and retraining policies
and programs.




CONCLUSION

In conclusion, defense

cut-backs will continue
throughout the decade.
While regional economies

dependent on the defense f

industry will be most af-
fected by the cuts, individ-
ual displaced workers with
obsolete skills have the

most to lose. Retraining is |

an option that may im-

prove their re-employ- £
ment chances. Through [

policies developed by Con-

gress and President Clin- [
ton, displaced workers [
have the opportunity to [
participate in federally [
sponsored retraining pro- [
grams. Although research |
has been done to determine §
what makes conversion §
and retraining programs [
successful, many of the [
programs are still in their f
early stages. These pro- [
grams should be tracked £
carefully as they progress. §

For as our society contin-
ues to change, other indus-

tries may need to downsize [
as well. With proper over- £
sight of the defense conver- §
sion and retraining programs, £
important lessons can be
learned and applied to the §
next industry that needs [

them.
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Fever Dream

Full of Life Now

Full of life now, compact, visible

I, forty years old the eighty-third year of the States,

To one a century hence or any number of centuries hence,
To you yet unborn these, seeking you.

When you read these I that was visible am become
invisible,

Now it is you, compact, visible, realizing my poems,
seeking me,

Fancying how happy you were if I could be with you and
become your comrade;

Be it as I were with you. (Be not too certain but I am now

with you.)

=

—Wialt Whitman, The Calamus Poems

You are with me yes Walt

comrades we are of different wars
clutching each other,

witnessing together

the unraveling threads of a great quilt
the fabric of our lives

as | anticipate being with the unborn
epidemic days from now

to to wail in the throats of new borns
and rage in the crash of the roaring sea
and sing in the back of young minds
haunting melodies of immeasurable beauty
and unyielding anger

As | write this

the twenty-fourth year of my life

in a fever dream where the words come

so much more naturally Than in waking hours

| will be there as you reassemble tattered edges
young man and | will be your comrade

loving you with the fates

and the muses

becoming more compact and infinately more visible
with you and those after you

December, 1994

N R R
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Atthecoreof policy makingis thefragile balance between equity and efficien-
cy, fairness and cost effectiveness. The following article explores the complex
role that equity plays in policy analysis, and addresses the call for “equal treat-
ment” in the field of education. As a case study, the Consent Decree of 1983, a
controversial legal settlement which mandated the desegregation of public
schools in San Francisco, is analyzed to highlight the various uses of equity in
the formationof apolicywhich continues toimpact theeducational systemof the
San Francisco Unified School District.

INTRODUCTION

Issues of equity re-
volve around the distribution
of goods and services within
society, whether among indi-
viduals or members of sub-
groups. Equity concerns not
only those benefitting from a
proposed program, but also
those responsible for carrying
fiscal or social burdens need-
ed to implement the program.
The first section of this paper
will address different forms
of equity, such as horizontal
and vertical equity, as well as
explore some of the various
interpretations of equity.
When possible the examples
used to illustrate definitions
of equity have been drawn
from articles which address
education systems in order to
elaborate on the complexities
within this one social and po-
litical area.

The second section of
this paper will be an analysis
of the Consent Decree of 1983,
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a federally mandated policy
to eliminate racial and ethnic
segregation in San Francisco
public schools. The Consent
Decree will be used as a case
study of how issues of equity
are addressed within the con-
text of a legal document con-
cerning the educational
system of one school district,
the San Francisco Unified
School District (SFUSD).

The concept of equity
takes on many different
shapes and forms in terms of
how the problem of racial
segregation is outlined in the
court proceedings as well as
in the remedies which are
then proposed in the settle-
ment hearing. The legal docu-
ments give great attention to
the disproportionate burden,
or impact, which minority
students of certain city dis-
tricts experience due to
SFUSD admittance and track-
ing policies, and residential
sector policy, both formal and

informal. The legal ruling of
the Consent Decree deter-
mined that members of spe-
cific racial/ethnic subgroups
were adversely burdened by
the inequitable education
programs that the SFUSD had
maintained as of the 1950s.
Consequently the court or-
dered that a process of deseg-
regation was necessary to
ensure equal access to quality
public education for all stu-
dents.

EQUITY AND
EFFICIENCY IN

THE CONTEXT OF
POLICY ANALYSIS

Policy analysts and de-
cision makers confront two
fundamental questions in
every act of policy which they
face: How efficient is the pro-
gram? and For whom is the
program most efficient or
least efficient? The first ques-
tion deals with issues of cost-
effectiveness, such as getting




the most results from the
amount of money that the
program utilizes while pro-
ducing the greatest fiscal ben-
efit for both society in general
and the client more specifical-
ly. The second question, the
question of equity, reflects the
need to assess whether or not
the program is positively im-
pacting the population group
who is in most need of the
particular service which the
program was constructed to
provide. The role of equity in
policy analysis is as an evalu-
ative criterion that the analyst
uses to judge the worth of a
particular program.

There
struck in every program de-

all students in need of an ed-
ucation, including those who
would not normally be able
to afford the costs of getting
an education.

The concept of equity
involves the distribution of
goods and services among
the population, including the
redistribution of income. Cer-
tain groups are impacted by a
policy differently than other
groups; one group may bear
the entire costs of a program

i and receive no benefits, while
another group may pay very
! little costs and yet receive
overwhelming distributional

is a balance :

sign between efficiency on |
the one hand and equity on

the other. It is assumed that |
whoever bears the costs of a

program will be fairly com- |

pensated by those who bene-
fit from the same program.
For example, public educa-
tion is a system partially
funded by every household’s
taxes, regardless if there are
members of the household
who participate in the public
education system. Although
the students benefit directly
from gaining an education,

society as a whole benefits |

also because education is
linked with positive external-
ities for the population. The
~ program works most effi-
ciently when it is paid for by
every taxpaying household
in society in order to benefit

% "Equity does not
| carry with it the no-
| tion that all individu-
als or subgroups will
| be treated equally,
rather, the objective of
| equityisfairness.”

benefits. Equity does not car-
ry with it the notion that all
individuals or subgroups will

be treated equally, rather, the : : i
P e ) i bution of goods and services
i objective of equity is fairness. ! .
. : among society, they all do
: A program designer must : .
b e la. | Dot reflect notions of equal,
| consider that a target poplia © nhiased treatment of indi-
tion can pay for services only i _.
; ; - i viduals or subgroup mem-
according to their ability to i :
: bers. As a function of who

pay. If the full costs of a pro-
gram cannot be covered by
the intended users of the pro-
gram, then the difference
must be paid for by other

sources, such as other popu- . impacted parties.

lation subgroups. In deter-
mining the fairness of a pro-
gram, the designer must
ascertain the level of need for
a good or service that a popu-
lation experiences. This will
often depend on moral issues
being taken into account. For
instance, do children from an
impoverished family have a
right to an education al-

- though the family does not

pay as much in taxes as a mid-
dle class family who sends
their children to the same
public school? In an effort to
ensure fairness, not equality,
the burdens experienced by
each family differs, yet they
receive the same benefits.

CATEGORIES OF
EQUITY

There are four basic

types of equity which will be

discussed in this paper: hor-

: izontal, vertical, transition-

al, and intergenerational.
One must keep in mind that
while these definitions of
equity contain aspects of
fairness regarding the distri-

pays for a program and who
reaps the benefits, equity
serves not as an equalizing
principle but as a criterion
for differentiating between
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Horizontal equity is
the only form of equity which
carries a sense of equality as
well as the basic element of
fairness. This type of equity
means that equal costs and
benefits are shared among
impacted groups of similar
classes. It provides for the
“equal treatment of equals”
(Patton and Sawicki, p. 205).
For example, two taxpaying
families of comparable in-
come and wealth send their
children to the same school
where the kids have equal ac-
cess to an education and
share in the benefits of that
education equally.

Vertical equity in-
volves distributing goods and
services to individuals or sub-
groups of unequal standing.
In these situations, more costs
of a program will be borne by
those who have the greater
ability to pay in order to serve

those who are in need of a ser- ;
i but affects certain members

vice. In France, government
subsidies were offered to the
private sector of the educa-
tion system (primarily
Catholic schools with a tradi-
tionally bourgeois clientele),
in an attempt to provide
greater access for children of
lower income families who
were predominantly enrolled
in public schools located in
urban, working class neigh-
borhoods (Ambler, pp. 457-
63). In this case the students
in the subgroup of lower in-
come families were given the
opportunity of greater access
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,_ "Transitional
| equity occurs when
| a new policy intro-
| ducesasituation for
| the population as a
| Whole but affects
| certain members of
| subgroups or indi-
| vidualsdifferently."”

to an education of higher
quality without having to
pay the costs. The differential
socio-economic standings of
subgroups in France were not
equalized by this program,
but an element of fairness
was introduced by the gov-
ernment in order to distribute
a social service among the di-
verse subgroups.
Transitional equity
occurs when a new policy
introduces a situation for
the population as a whole

of subgroups or individuals
differently. AsI will discuss
in the second section of this
paper, the Consent Decree
of 1983 was a major policy
change for the educational
system of the SFUSD. One
of the policy implications of
mandated  desegregation
was the procedure of busing
students to public schools in
other neighborhoods which
they previously had not had
access to. Busing created a
situation where minority
students, most notably
African American students,

were impacted unfairly be-
cause they were transport-
ed from one end of San
Francisco to another. Al-
though African American
students did not face a fi-
nancial burden by this as-
pect of the new Consent
Decree because it was fund-
ed by the school district,
they did face a social bur-
den due to the substantial
commute time.

Intergenerational
equity concerns policies
and programs which have
longterm effects for soci-
ety, in relation to both costs
and benefits. The taxes
paid this year to fund the
public educational system
account for more than one
year’s worth of an educa-
tion because students de-
velop their abilities over a
course of thirteen years un-
til the end of their high
school careers (with the ex-
ception of those students
who leave the public
school system). Even be-
yond a student’s educa-
tional years are the many
years that he will partic-
ipate as an educated and
employed citizen in the
community which benefits
society in general. To a
large extent taxpayers are
financing not only a cur-
rent benefit for students
but a benefit for their own
future due to the positive
externalities involved with
education.




DISCRIMINATION
AND EQUITY

Historically people in
the United States have not
been treated as equals. From
the period of slavery to the
Suffrage Movement and to
this day on Indian reserva-
tions, members of subgroups
have been accorded different
treatment in the eyes of soci-
ety. Discriminatory practices
in housing, employment,
education, and immigra-
tion policies have inhibited
certain subgroups on the ba-
sis of race/ethnicity, nation-
al origin, gender, physical
disability,socio-econom-
ic status, religious beliefs, or
age. Issues of equity must be
addressed in the situations
of subgroups who have ex-
perienced discrimination. It
is a conscientious effort on

the part of decision-makers | limited by its resource base :

to treat subgroups different- |

ly in the name of fairness to
account for the past discrim-
ination which has hindered
the economic mobility of
subgroups in this country.
Affirmative Action remains
a prominent example of a

wrongs, such as systematic
gender and racial/ethnic

kept women and minorities
outside of the realms of pow-
er in business, politics, and
education.

Equity questions, and
the coinciding ethical consid-
erations, indicate the com-
plexities associated with the
notion of fair, or equal treat-
ment. What is considered a
fair action by some policy
makers may not indeed im-
pact the target population as

;, "Equity
| questions, and the
| coinciding ethical
| considerations, in-
| dicate the complexi-
| tiesassociated with
| thenotion of fair,or
| equal treatment.”

intended and may even pro-
duce unfair situations for oth-
er subgroups involved in the

i process. Value judgments are

inherently involved in policy
design because a program

rarely serves all sectors of the

population, let alone their :

particular group needs. Equi-
ty depends on determining
which sector of the popula-
tion is in the greatest need
and can be served most effi-

i ciently without dispropor-

policy enacted to right past | tionately burdening another

sector unequipped to handle

i the costs.
discrimination, which have |

The Consent Decree
examined the state of the pub-
lic education system in San
Francisco and determined
that certain subgroups of the
population were burdened by

. discriminatory policies and
{ practices. Policy actions were

developed in an attempt to
provide a fair system of edu-
cation to account for the dis-
advantaged positions of
minority students, primarily
of African American and Lati-
no backgrounds. The Court
recognized that not only were
minority students discrimi-
nated against by the school
district but also subgroups
had experienced historical
discrimination in employ-
ment and housing which af-

. fected their current positions
. in society. An analysis of eg-

uity issues within the specific
context of the Consent Decree

- will highlight the role that eq-

uity plays in the making of
policy more generally.

BACKGROUND OF
THE CONSENT

. DECREE OF 1983

In 1978, a suit was filed
by the San Francisco branch of
the National Association for
the Advancement of Colored
People (NAACP) with the
parents of a number of
African American students
enrolled in San Francisco pub-
lic schools. Among the defen-
dants in the lawsuit were the
San Francisco Unified School
District (SFUSD), the Califor-
nia State Board of Education,
and the State Department of
Education. The NAACP filed
the suit with two fundamental
goals in mind: “...to eliminate
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racial/ethnic segregation or
identifiability in any SFUSD
school, program, or classroom

achieving the broadest practi- |
i Court found that the Plain-
the system of students from ! tiffs
. enough evidence to prove the

cable distribution throughout

the racial and ethnic groups

which comprise the student :
éa dual system, and subse-
(“1983 Consent Decree,” p. 5)
i the two parties negotiate a

enrollment of the SFUSD,”

and to ensure “academic ex-
cellence for all students”
(“1983 Consent Decree”, p.
27). The law suit was a class
action suit filed on behalf of
all children of school age
presently enrolled in schools

as well as future students of

- THE CONSENT

. DECREE OF 1983
the SFUSD had intentionally :
segregated !
school system as of 1954 via |

the district.
The initial intent of the
Plaintiffs was to prove that

maintained a

practices such as the siting of
new schools, using tracking :
systems, transferring and re- |
assigning students, assigning
faculty in a discriminatory
fashion, allocating financial :

resources in favor of schools : . .
‘th 1 . 1 : resolution of the claims al- |
et A N e e ] leged in the law suit (“Opin- | L
jon and Order”, p. 2). In | D) Starting in September of
L B cL T Cou,rt ol T 1983, the rate of allowable trans-
. sponsible for ensuring that | [t e e GlaERt for O
| the Cloneant Decrea swas Bl & tional Enrollment Requests was
: ) N . i lowered from 43% to 40% at
. equitable (“fair”), and effi- | both
. cient (“reasonable and ade- | Oh |
, | quate”). The stipulations of | 77"
ments of the United States .
* the settlement to implement °

tions, and many other poli-

cies with biases

minority students, faculty,

and administrators.

NAACP cited that the defen-
dants had violated the 1st, ;
9th, 13th, and 14th Amend- :

. ment
some of the allegations were :
indeed factual, though not in-
: tentional, and contributed to

against :

The

. Constitution; the Civil Rights
. Act of 1964; and the constitu-
i tion of the State of California.

In an early trial motion, the

could not produce

intent of the SFUSD to create
quently recommended that
“fair and equitable” (1983

Consent Decree,” p. 3) settle-
proceeding because

a segregated school system.

. citywide desegregation are
i outlined below with subse-

quent amendments up to No-
vember 1993:

: A) Each school must have at
i least four of the recognized

racial/ethnic groups in its stu-

. dent population. (There are nine

recognized racial [ethnic groups:
Spanish surname, Other White,
African  American, Chinese,
Japanese,  Korean,  Filipino,
American Indian, Other Non-
White.

B) The maximum percentage
| that one raciallethnic group can
hold in any regular school is
. 45%. The maximum in any al-
. ternative school is 40%.

In 1983 the parties C) Starting in September of
: reached a legally binding set- 198.3’ any .SChOOl Tt o
- tlement agreement which is . racialfethnic group that exceeded
o e e “Conset D 45% of the student population
: cree.” The role of the Court WOUIEL W R, ) R
. was to rule on whether or not | SRITD Al Gl s
| the settlement was a “. fair, | centage of the entering students
' reasonable. and adequate.~ | 4id not exceed 40% for that par-
: ' Ch . ticular racialethnic group.

sending and receiving
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(1) The Plaintiffs sought to prove the Defendants were in violation of the law as of 1954 in
conjunction with the decision rendered in Brown v. Board of Education of Topeka Kansas
(1954). The Supreme Court determined the practice of segregation in public school systems to
beunconstitutional and the policy of “separate but equal” null and void.




E) Site selection by the SFUSD
for alternative schools and mag-
net programs will be made on the
grounds that no racial/ethnic
subgroups will be disproportion-
ately burdened.

F) Practices such as school open-
ings, closings, conversions, ren-
ovations, feeder pattern changes,
transportation or  boundary
changes which disproportionate-
ly burden a racial/ethnic group
will be avoided.

G) Optional attendance and as-

signment zones will be allowed

in an effort towards desegrega-
tion.

H) The practice of enrolling sib-
lings within the same school will
not be allowed in order to bypass
the above mentioned maximum

enrollment  percentages  for
racialethnic groups.
EQUITY
CONSIDERATIONS

IN THE CONSENT
DECREE

The fact that this pol-
icy decision addresses the
state of discriminatory

. €0 public education system
| Creates many opportunities
to examine the details of the
proceedings to highlight
how equity issues were
‘handled. A selection of a

of the major equity is-

: der

"The fact that
this policy decision
addresses the state
of discriminatory
practices in the San
Francisco public
education system
creates many op-
portunities to ex-
amine the details of
the froceedings to
highlight how eg-
uity issues were
handled."”

B S S S
i sues which were of funda-
mental importance to this
legal decision provide a

uity in policy making.

First and foremost is
the issue of equal access to
opportunities for an educa-
tion. All students who are
enrolled in the public school
system shall have equal ac-
cess to an education. The

i Plaintiffs were aware of this |
| fact and consequently they
. able to show evidence that

specified that all children in
the district had a right to an
education of “academic ex-
cellence.” This specification
indicates that the schools in
the city were operating un-
different  standards
which put an undue burden

{ upon minority students.
practices in the San Francis- |

The Consent Decree
discusses further the prob-
lems of schools particularly
in the Bayview Hunters
Point district, which is pre-
dominantly a poor and
working  class, African

sense of the flexibility of eq-
. intent to have the magnet

American residential dis-
trict. The Court gave special
designation to  specific
schools in this area which
were clearly shown to be
racially segregated numeri-
cally both in student popula-
tion and faculty positions. A
number of schools in
Bayview were ordered by
the Court to be revamped
into special magnet schools
with improved, challenging
academic  specializations,
such as science or comput-
ers, and an enriched faculty
with higher academic stan-
dards. It was also the Court’s

schools attract students from
outside of the area to con-
tribute to the diversity of the
population voluntarily. Even
though it was more difficult
to prove that the schools in
Bayview were of lesser qual-
ity because it is a subjective
matter, the Plaintiffs were

faculty and administrators
with low evaluations in their
records had been reassigned
to these schools over the
years. In all sense of the ob-
jective of wvertical equity,
special consideration and

| treatment were given to cer-
i tain schools to which the

disadvantaged children of
Bayview would attend.

The costs of imple-
menting the new policy for
SFUSD include the additional
costs of revamping schools,
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hiring new staff, reassigning
faculty and students, and
transporting students.
SFUSD would then be reim-
bursed by the State of Cali-
fornia. If any of the costs had
been placed upon the fami-
lies of the students enrolled
in the public school system, it
would have been an undue
burden placed upon them. In
identifying the district and
the state as responsible for
the costs of the new policy,
the Court intended to award
benefits solely to the society

at large by improving the !
quality of the public educa- |

tion system.

The Consent Decree
took special issue with the
nature of residential housing
patterns in San Francisco.
The Court recognized that
policies outside of the educa-
tional realm were in part re-
sponsible for the existing
situation of segregation in
public schools. A request
was made to the housing au-
thorities of the city to enlist
their aid in minimizing the
extent of racial segregation in
residential practices, which
includes the biases involved
in showing available proper-
ty, the prices which are quot-
ed to subgroups for housing,
the location of residents par-
ticipating in subsidized
housing, and the availability
of loans for all neighbor-
hoods in the city regardless
of race/ethnicity. Although
the Court had no authority to

94 URBAN ACTION

mandate a change in housing
policy, it did make an at-
tempt to influence the exist-
ing status quo in order to
provide a more fair opportu-
nity for minority residents.
Regarding the distrib-
ution of staff, faculty, and ad-
ministrators throughout the
school system, the Consent
Decree provided for the reas-
signing of SFUSD employees
in an equitable fashion.
Across the board the
racial /ethnic percentages of
the employees should match
that of the schools in which
they were employed. How-
ever, the occupation levels,
which range from janitor to
Superintendent, were not
specified. Consequently, a
situation arises where a
school employs people to fit
the appropriate racial /ethnic
percentages, but they are not
distributed equitably, so that
the lower status positions are
held by African Americans
or Latinos while the stable
teaching positions are held
by Caucasians. Although the
Consent Decree was de-
signed to be a policy that pro-
vides a standard of fairness,
specifically for African
Americans, these loopholes
unintentionally place a bur-

den upon the targeted popu- |

lations.

As a final example of
how the question of equity
affects the development of
policy, the Consent Decree
was presented to the public

for a “Fairness Hearing” be-
fore it was approved by the
Court. At this time the public
was allowed to comment

upon the proposed policy
plan in an attempt to address
any remaining claims of un-
fair practices in the public
education system. As testi-
mony toward the importance
of the role of equity in policy,
this legal case included as
part of the implementation
process discussions regard-
ing whether or not it was a
fair policy. One concerned
citizen commented that the
Consent Decree failed to ade-
quately address the needs of
Latino students. The Court
responded with the com-
ment that the law suit was
filed as a class action suit,
thus incorporating all stu-
dents, regardless of race/
ethnicity within its jurisdic-
tion. A class action suit, in
this sense, was handled in

i terms of horizontal equity

where all students were par-
ticipants in the public school
system on an equal level. So
even though the decision
highlights a specifically

| African American neighbor-

hood for special treatment, a
case of vertical equity, the
overall impact of the legal
decision was equitable for all
students as one class.




[CONCLUSION

! An examination of |

just one piece of policy indi- §
| cates the extent to which
equity plays in policy de- i
velopment. There were nu-
merous examples of the |
various forms equity can
take, from horizontal equi- |
ty, which emphasized the |
equality of the students, to |
vertical equity, which fo- |
cused on the disproportion- §
ate burdens certain racial
subgroups have experi- |
enced due to discrimina- §
tion. Questions of equity §
are at the heart of policies |
regarding segregation and {
they can be interpreted [
many ways depending on |
who is analyzing the situa- §
tion. For example, the citi- §
zen who claimed that the |
law suit was not equitable {
for Latino students recog- i
nized the historical discrim-
ination that Latinos have §
faced in San Francisco. Yet [
the Court chose to acknowl- [
edge only specific schools §
in an African American §
neighborhood for special |
treatment; this decision was [
based on the ethical reason-

ing of the judge.

The fact that the [
Court was in the role of as- |
sessing the settlement |
agreement for fairness and
adequacy shows the bal- |
ance that must be decided §
by any policy maker be-
tween equity and efficien- [
cy. The “Consent Decree of
1983” is a solid example of §
the use of eguity to provide |

rd of fairness §
among individuals and §

a standa

members of subgroups in
society.
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This paper examines the issue of privatization using efficiency and equity
ascriteria. It thendiscusses the potential and consequences of privatization in
public education, bothinthe U.S.and European experience.

Privatization

Arguments favoring
further privatization look like
simple advocacy for in-
creased efficiency, with pub-
lic production replaced by
private production and a net
cost savings realized. Any re-
organization of the existing
delivery system by the intro-
duction of vouchers or fur-
ther contracting out will also
have distributional effects
raising the issue of equity.

Over the last half cen-
tury the failures of markets to
include externalities or to
provide equitable distribu-
tion of resources has led to
what has been recognized as
private market failure. Mar-
ket failure is generally seen as
the inability of the market
system to provide adequate
goods and services to some
segment of the general popu-
lation, often those with insuf-
ficient incomes. This has led
to political pressure for the
public provision of these ser-
vices to alleviate the ineffi-
ciency and inequity of private
market distribution and allo-
cation. Occuring in numerous
areas of basic services rang-
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ing from housing to food sup-
ply to health care, the debate
on the efficacy of service pro-
vision by the public sector or
the private sector is ongoing.

Privatization as de-
fined by Emmanuel Savas in
his book Privatization: The
Key to Better Government is
“the act of reducing the role
of government, or increasing
the role of the private sector,
in an activity or in the owner-
ship of assets”. This act is
viewed as appealing, even
necessary, by various seg-
ments of our society, among
them the pragmatic efficiency
experts who are attracted to
privatization as a tool be-
cause of perceived lower im-
mediate costs and less
bureaucratic inefficiency. The
conservative idealogues find
privatization can further their
political goals of "the less
government the better”. The
private business sector finds
privatization attractive be-
cause of the potential for in-
creased profits from
expanded commercial oppor-
tunities.

Service provision
whether provided by a pub-
lic institution in response to

a perceived market failure,
or a private institution con-
cerned with gaining a profit
from the transaction, or a
non-profit institution the
institution must still be
concerned with cost con-
tainment and service quali-
ty level. In general the most
efficient means of providing
the service may not lead to
the most equitable distribu-
tion or even an adequate
quality of service. Cost con-
tainment must still be at-
tained no matter what the
organizational structure
chosen, and must not ad-
versely affect the service
level, distribution, or its ac-
cessibility.

Methods

The methods of priva-
tization are usually one of
three kinds: a) The sale of
state owned enterprises
which usually occurs in for-
eign countries, since there are
so few existing ones in this
country. This is known as the
“denationalization of indus-
tries” and is part of the “struc-
tural adjustment” policies of
the World Bank affecting




mainly countries in the devel-
- oping world. The sale of gov-
- ernment assets is used in this

"'country to a limited extent to

~ dispose of excess furnishings
" or property holdings. b)

‘  “Load shedding" is the sim-

-~ pleact of no longer providing

5 ji the service and is used to con-
~ fain costs in this present era of

1_43'":. ‘-f.-—-rf

ﬁscal austerity. c) Contracting
- -out services to private com-
pames that are currently pro-

~ vided by public entities is the

3

f,:.

Attractions

B

&
£
.!.;;1
; 3.\

o

most prevalent manner of pri-
' vatization exercised today.

"The attrac-
tions of lower im-
mediatecostsarea
major motivating
factor leading to
contracting out
services in this
country.”

The attractions of lower im-
mediate costs are a major mo-
tivating factor leading to
contracting-out services in
his country. Again this is a re-
sponse of local governments
0 austere fiscal pressures ex-
perienced as tax revenues

ifted in recent history from
he commercial and higher
ncome groups to the moder-
ate income groups. This was
accompanied by increased

political pressure for efficien-
cy and cost containment.
Along with lower costs there
is a perceived opportunity for
increased innovation and en-
trepreneurship. The contract-
ing out of services is also a
way to eliminate the collec-
tive bargaining agreements
many cities have with their
employees. This leads to cost
savings in the short term as
wages and benefits are re-
duced, although secondary
effects are unclear in the
longer term from the de-
creased "Multiplier effects” in
the local economy. With con-
tracting-out risk is lessened
for the municipality and
transferred to the contractor
instead. Finally, one must not
discount the libertarian ideo-
logical appeal of privatization
as a tool for political expedi-
ency. It is useful to those who
desire to use it as a method to
cut the size and influence of
government without it ap-
pearing that this is the prima-
ry goal.

Problems

Problems associated
with contracting-out as op-
posed to providing a service
in-house are concerned to a

i large extent with contract
irop and the tax burden has |

writing and administration.
Contracts must be carefully
worded to assure quantifiable
quality levels and clear
means to evaluate them. Loss
of control can be a problem

i cracy
- and desirable than a public

for many service areas, espe-
cially those not easily mea-
sured and for those with more
complex service needs. With
any contracting there is the
potential for kickbacks or
bribes and indeed to avoid
this is the historical reason
some services were publicly
provided. Another problem
with contracting services are
contractors that will low ball
a bid to get their foot in the
door and either negotiate fur-
ther increases with change or-
ders or bid low. Once a
municipality loses the capaci-
ty to provide the service, after
a few years, the contactor can
increase their bid prices
knowing that local competi-
tion is inadequate or nonexis-
tent. The issue of cost
containment is present with
outside contractors or with
in-house provision.

Assumptions

The assumptions pri-
vatization is based upon
and central to arguments in
its favor are that competi-
tion is going to spur innova-
tion and that the profit
motive will better enable an
institution to control costs.
Analogous to this is that
somehow private bureau-
is more responsive

one.

“Aside from several
studies of the economics of
public and private waste col-
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lection and recent work on
transit, very little is known |
about the real potential of pri- :
vatization for cost reduction | _
Funding
ty” (Savas, 1987). These stud- :
ies of intermediate service |
delivery point towards the |

e i education has suffered as
fact that privatization can :

or for improved service quali-

work for simple, easily quan- :
tifiable services. Also illus-
trated is the difficulty of ;
contracting for more complex :
services that are more diffi- !

and evaluate for quality per-

aspects of the quality of a ser- :
vice are hard to quantify, par- !

ticularly when the

product may be valued and :
perceived differently by dif- :
ferent consumers” (Rothen- :

berg, 1987). Problems

evaluating performance in |
contractual agreements are
widespread and serve only to |
raise the cost of doing busi- :
ness. Poorly specified con- :
tracts can lead to negotiation |
even litigation as conflicts |
arise with adverse effects on

costs or output.

Public Education

The public education
system, specifically elemen- |
tary education, is often seen :
as being in need of reform. In-
deed reform proposals have
been routinely touted, among
them are various pravatiza- |
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same

. " of school
specifying outputs, of imple- 1993).
menting procedures and of :

tion schemes primarily edu-
cational vouchers and propri-
etary schools.

In California public

spending”
Accompanying

"In California
public  education
has  suffered as
state funding has
consistently fallen

| over the last thirty
| years, which coin-
| cidentally has been
| accompanied by a
rise in  public
school attendance
of non-native Eng-
lish speakers.”

. to declining

are often touted as a solution
student test
scores and as a means for par-

. ents to choose the better
. schools, thereby introducing
. competition, as if competition

i

. for already scarce resources

will somehow improve the

. state funding has fallen con- | situation. It is interesting to

- sistently over the last thirty | note that the people histori-

. years, which coincidentally cally favoring less public

- has been accompanied by a . school funding, have also of-

. rise in public school atten- ; Ten been strong proponents of
. dance of non-native English | Voucher systems.

cult to contractually specify speakers. “In the mid-60's |

¢ California was fifth in the motive which is the driving

formance. “For example, all :

The profit maximizing

. country in per pupil expendi- factor to increase efficiency in
tures. By 1978, when the the private sector also lgads
i proposition thirteen tax limi- comme.raal interests to elimi-
. tation initiative passed, the | Nate higher costs, eg. stu-
. state ranked roughly in the dent§ SUCh_ as those ‘
- middle. Now [1993] it ranks { SPecial physical or emotional

. fortieth among the states in | eeds: The growth of private

(Schrag . schools could lead to further
the; . increases in state regulations
. drop in funding has been a . and more school administra-

| drop in test scores. Vouchers | f1on which would stifle the in-

: novation they are presumed

with

| to be able to provide.

§Capacity

According to the Cali-

fornia Department of Educa-
| tion, “In the year 1992-93 the
state’s private schools en-
- rolled 544,817 students or
1 10.6% of the states student
population”. With the imple-
. mentation of vouchers the as-

. sumption is

that private

schools will open their doors
. to all comers. New schools
will spring up like wildfire in
| the private sector and public



schools sluggish from years
of domestication will be jolt-
ed back to life , propelled to-
wards  innovation  and
overdue reform by competi-
tion from an enlarged private
school selection. As re-
searchers at the Southwest
- Regional Laboratory in Los
Alamitos, California found
the explosive growth in pri-
vate schools proponents ex-
pect may not happen.
“Already many
schools (60%) are operating
at (85%) capacity. Even with
a (50%) increase in private

schools it would be unlikely !

to affect more than (1-5%) ad-
ditional public school stu-
dents in California” (Convin,
Dianda, 1993). With private

would hardly provide the
necessary "discipline of the
market” that proponents of
educational choice contend.
Instead we might see in-
creased stratificafion of stu-

income as has been in some
European countries.

American
Expenence

One of the major prob-
lems in evaluating claims
voiced by choice proponents
is the lack of evidence to sup-
port their claims. The Mil-
waukee, Wis. experiment

private |

with public vouchers for pri-
vate schools involving 630
pupils in 1992 offers limited
guidance, being too recent to
draw conclusions from. The
Baltimore, MD. experience
with private management of
public schools was again too
recent to draw definitive con-
clusions, although the prelim-
inary studies indicate the
inability to meet initial goals
in raising student test scores.

European
Experience

While elsewhere in the |
world, such as in Japan, pri- |

vate schools largely serve to
fill the gap in demand beyond

i the public sector provision. :

e endency 1o accept | The highly competitive envi-

students that are at grade lev- | : :
i ronment of intense competi-

elorabove, thisincreasein ca- | .. .
{ tion for high test scores on :

pacity of private schools i

entrance examinations of the

educational preparation.

tim of the traditional system.
People with money do quite
well. They can move to the

| suburbs in search of good

schools or pay for private
schools. But most ordinary
people in the inner cities, es-

pecially the poor and minori-
ties, are stuck. The system
provides them with lousy
schools, and they have
nowhere to go” (Chubb, Moe,
1990).

: "The French
| have publicly subsi-
| dized privateschools
| since 1950 and have
| foundthat thepooror
| minorities have not
| found their educa-
| tional opportunities
" mproved. "

The French have pub-
licly subsidized private
schools since 1950 and have
found that the poor or mi-

i norities have not found their

educational opportunities

i vastly improved. About 18%

best post secondary schools : f stud in F
has led to private schools ful- © lf lcll CD Shatas A e
filling this gap in demand for | '°. ¢ :

i with over 90% of them in

i Catholic schools. The French

Private schools have . ; e
i experience with a pluralistic

ith public schools :
dents according to ability and | competed with public schools

in private schools

: approach to education pro-

for years in European coun- ; "%
i vision seems to show stu-

tries. The European experi- i

: dents
i ence has not been the panacea |
| proponents have envisioned.
{ The great irony is that the

{ common man is the real vic-

from a lower

: socioeconomic background

that do make it into the pri-
vate sector schools tend to
do better than those that stay
in public schools. Although
it is unclear the role self se-
lection plays in this process.
Those that value education
more would tend to favor
private over public if they
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thought they could get a bet-
ter education. Ambler (1994)
says that choice seems to
make it easier for the middle
class families to keep their
children on track towards
higher education in France.

In Britain school atten-
dance is stratified according
to class lines and has been the
source of some political bat-
tles between the Labour Party
and the Conservative Party.
There have been several re-
forms designed to enhance
open enrollment, but again
the middle class seems to
have taken greater advantage
of this than the working class.
Studies do not support the
contention that the minori-
ties, the poor and recent im-
migrants would take
disproportionate advantage
of educational choice if of-
fered the chance. Access to
transportation and adequate
information seem to be fac-
tors affecting this outcome ac-
cording to Ambler.

Quality

Consideration of high-
er achievement in private
over public schools (exclud-
ing the elite prep schools) is
also a hotly contested issue.
Often proponents cite the
work of (Coleman, 1982,
1985) as their basis in the ar-
gument of the superiority of
private over public, but the
study results have been
widely criticized as minor
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variations unlikely to affect
longterm performance. The
self-selection of respondents
has been cited as a factor here
as has the tendency of private
schools to take those students
who perform at grade level or
above, while public schools
have to take students much
more non-seletively.

“The last thirty years
have seen the following
changes: in spending dispari-
ties as states tried to equalize
educational expenditures of
localities; proscription of reli-
gious practices from public
schools; protection of free-
dom of expression for teach-
ers and students; new laws
and funding on behalf of fe-
male, handicapped, bilingual
and economically disadvan-
taged students; affirmative
action in admissions to spe-
cial programs and in hiring
practices; and a legal attack
on racial segregation” (Levin,
1987).

As the schools became
more uniform and egalitarian
in their practices it was often
at the expense of those that

had historically enjoyed priv-

ileged status. The loss being
greatest among those of high-

. est income and social status

as well those with certain po-
litical and religious views that
had taken for granted their
ability to foster their views in
public schools. These groups
seem largely at the forefront
of the quest to increase public
support for private schools.

Conclusion

In summary, the pri-
vate market faces intrinsic
barriers to adequately pro-
viding public outputs of
education that are so fun-
damental to a functioning
democracy. Problems of eq-
uity caused by the unequal
access of parents to trans-
portation and information
sources could, in all likeli-
hood, lead to further strati-
fication of the usage of
educational resources as
seen in the European exam-
ples. The test scores of pri-
vate school students have
not been shown to be con-
clusively different between
public and private schools
with equal resources. Final-
ly, the burden of proof does
not seem to rest with those
that advocate private mar-
ket solutions on either
grounds of efficiency or
equity.
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